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S.C.C. Court File No.
IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF ONTARIO) 

B E T W E E N: 
MARY WAGNER 

APPLICANT 

A N D: 
HER MAJESTY THE QUEEN 

RESPONDENT 

NOTICE OF LEAVE TO APPEAL  
(MARY WAGNER, APPLICANT) 

 (Pursuant to section 40 of the Supreme Court Act, R.S.C. 1985, c. S-26 and Rule 25 of the Rules 
of the Supreme Court of Canada, SOR/2002-156) 

TAKE NOTICE that Mary Wagner applies for leave to the Supreme Court of Canada, under 

section 40 of the Supreme Court Act, R.S.C. 1985, c. S-26 and Rule 25 of the Rules of the 

Supreme Court of Canada, SOR/2002-156 from the judgment of the Court of Appeal of Ontario  

(Docket Number: M51709)  made on September 14, 2020 and for an order granting the 

Applicants leave to appeal from the Court of Appeal Decision, and any further or other order that 

the Court may deem appropriate. 

AND FURTHER TAKE NOTICE this application for leave is made on the following grounds:  

Issue No. 1: Who should fit within the legal definition of “human being”? 

Do the words “any one” or “everyone” and “every individual” include a foetus; are the 
words “any one” or “everyone” appropriately restricted by s. 223(1) of the Criminal 
Code; is s. 223(1) of the Criminal Code constitutionally compliant 

Issue No. 2: Denial of the right to furnish evidence in support of a defence under the 

Criminal Code based on its implications for abortion in Canada 

Did the Trial Judge violate the s. 7 and s. 11(d) Charter rights of the Applicant, and s. 
650(3) of the Criminal Code by denying her right to an evidentiary hearing; was the 
Applicant wrongly deprived of her defence, including under s. 37(1) and s. 8(3) of the 
Criminal Code 

DATED at Victoria, BC this 11th day of November, 2020. 
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SIGNED BY: 

__________________________ 
CREASE HARMAN LLP  
800-1070 Douglas Street,
Victoria, B.C. V8W 2C4

Dr. Charles I.M. Lugosi  
Tel: 1-250-388-5421  
Fax: 1-250-388-4294 
Email: dr.charles.lugosi@crease.com 

Counsel for the Applicant 

_______________________________ 
SUPREME ADVOCACY LLP 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P 0R3 

Eugene Meehan, Q.C.  
Cory Giordano  
Tel.: (613) 695-8855 
Fax: (613) 695-8580 
Email: emeehan@supremeadvocay.ca 

cgiordano@supremeadvocacy.ca 

Ottawa Agent for Counsel for the Applicant 
ORIGINAL TO: THE REGISTRAR 

COPY TO: 

ATTORNEY GENERAL (ON), MIN. OF 
COUNSEL 
Crown Law Office Criminal, 10th Flr. 
720 Bay St. 
Toronto, Ontario M7A 2S9 

Tel: 416-326-4600 
Fax:  416-326-4656 
Email: susan.reid@ontario.ca 

Counsel for the Respondent 

NOTICE TO THE RESPONDENT OR INTERVENER: A respondent or intervener may 
serve and file a memorandum in response to this application for leave to appeal within 30 days 
after the day on which a file is opened by the Court following the filing of this application for 
leave to appeal or, if a file has already been opened, within 30 days after the service of this 
application for leave to appeal. If no response is filed within that time, the Registrar will submit 
this application for leave to appeal to the Court for consideration under section 43 of the 
Supreme Court Act. 
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) 

 

HER MAJESTY THE QUEEN  
 

– and – 
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)
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)
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)
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) 

Megan Petrie, for Her Majesty The Queen 

 

 
Charles Lugosi, for the Appellant 

 

  
 HEARD: November 28, 29, 30, December 

1, 2016 

 

REASONS FOR DECISION 

 

DUNNET J. 

 

Overview 
 

[1] The appellant is an anti-abortion activist who was bound by probation orders requiring 
her to keep the peace and be of good behaviour and barring her from attending any abortion 
clinic or communicating with any person at an abortion clinic in Ontario.  She appeals her 

convictions for mischief (interference with private property) and breach of probation. 

[2]  Counsel for the appellant contends that this case is a test case of great public importance 

and national significance engineered to overturn s. 223 of the Criminal Code of Canada, which 
excludes foetuses from the definition of “human being,” on the basis that Parliament does not 
have the jurisdiction to define who is and who is not a human being.   

[3] Section 223 reads: 

(1) A child becomes a human being within the meaning of this Act when it has 

completely proceeded, in a living state, from the body of its mother, whether 

or not 

(a) it has breathed; 

(b) it has an independent circulation; or 
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(c) the navel string is severed. 

(2) A person commits homicide when he causes injury to a child before or during 

its birth as a result of which the child dies after becoming a human being.  

Background 

[4] The facts are not substantially disputed.   

[5] The appellant believes that a foetus is a human being and that abortion is murder.  On 

August 15, 2012, the appellant gained entry to an abortion clinic in Toronto.  Employees of the 
clinic found her in the waiting room talking to patients in an effort to dissuade them from having 

abortions.  She offered them roses and pamphlets, including one that contained graphic images of 
aborted foetuses.  The patients were visibly upset.  When the appellant ignored repeated requests 
to leave the clinic, the police were called.   

[6] Employees physically removed the appellant from the clinic into the hallway of the 
building where she set up her pamphlets and attempted to dissuade patients from entering the 

clinic and from committing “murder.”   

[7] When the police arrived, the appellant refused to leave and had to be escorted out of the 
building.  The police arrested her after confirming the conditions of her probation orders. 

[8] The appellant’s attendance at the clinic had the effect of disrupting operations.  
Distressed patients required further time to complete their procedures.  Some of the patients were 

as young as 14.  It was agreed, for the purpose of the trial, that each woman who attended the 
clinic to have an abortion and who had contact with the appellant proceeded with her abortion. 

[9] The appellant’s account of what occurred that day was largely consistent with the 

accounts of the Crown witnesses.  She testified that she intended to disrupt operations at the 
clinic and to speak to women who were there to have an abortion.  She believed that her actions 

were peaceful and non-violent.   

[10] She testified that human life takes precedence over court orders to keep away from 
private property.  She said that in order to protect unborn human beings, she had no option other 

than to break the law.   

[11] She testified that regardless of the outcome of this matter, she would likely repeat her 

actions and that she was prepared to pay the price again.    

Decision of the Trial Judge and Summary of this Appeal 

[12] The appellant did not deny having committed the offences, but sought to defend her 

actions on the basis that she was acting in defence of others under s. 37 of the Criminal Code, a 
provision that was repealed in 2013.  She further argued that she was acting under necessity 

and/or operating under a mistake of fact.   
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[13] During the trial, the appellant sought to have the trial judge hear evidence from two 
American experts to the effect that a human being exists from conception onward.  She also 

requested production of the identities of the patients who had been at the clinic on the day in 
question.  

[14] Following a protracted trial, the trial judge delivered detailed reasons in which he 

concluded: 

1. The Supreme Court of Canada has consistently maintained that the status 

of a foetus is a legal question and that Parliament is better positioned to 
answer the philosophical question of whether a foetus is a human being.1  
While it is perhaps arguable that the Supreme Court has not answered the 

precise question of whether a foetus is a “human being,” or is captured 
within the word “every one,” or has an independent right to life under s. 7, 

the appellant’s arguments are so hemmed in by authorities from the 
Supreme Court and provincial courts of appeal that they have no 
possibility of success.2   

2. There is no new legal issue that would justify revisiting the question of 
foetal status, per Bedford v. Canada (Attorney General) and Carter v. 

Canada (Attorney General).3 Even assuming that scientific evidence could 
alter the legal status of a foetus, the science has not changed in the past 25 
years.4  There has been no significant change in the circumstances or 

evidence, the alternative grounds for revisiting a settled issue in Bedford.5 

3. The rule of law, supremacy of God, and international law do not oust 

Parliament’s jurisdiction to define “human being.”6 

4. Even assuming that a foetus is a human being under s. 37 of the Criminal 
Code, the defences of necessity and mistake of fact, these defences would 

not be available to the appellant.7 

                                                 

 

1
 R. v. Wagner, 2015 ONCJ 66, at paras. 77-100. 

2
 Ibid, at para. 126. 

3
 Ibid, at paras. 75-76; Bedford v. Canada (Attorney General), 2013 SCC 72, [2013] 3 S.C.R. 1101, at paras. 42-44; 

Carter v. Canada (Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331, at para. 44.  
4
 Wagner, at para. 108. 

5
 Ibid, at para. 76; Bedford, at paras. 42-44. 

6
 Wagner, at paras. 112-125. 

7
 Ibid, s. 37 defence of others at paras. 34-58; necessity at paras. 59-63; mistake of fact/colour of right at paras. 

145, 146. 
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5. The appellant’s arguments on the breach of probation orders are barred by 
the rule against collateral attacks on court orders.8 

[15] The appellant faults the trial judge’s reasons on the following bases: 

1. He erred in reaching each of the conclusions summarized above. 

2. He had no jurisdiction to decline to enter into an evidentiary hearing on 

the issue of whether a foetus is “in fact” a “human being.” 

3. By declining to enter into an evidentiary hearing, he denied the appellant a 

fair trial. 

4. There was a reasonable apprehension of bias. 

5. The probationary sentence imposed by the trial judge and the probation 

orders by which she was bound on August 15, 2012, are all 
unconstitutional. 

[16] This appeal largely turns on whether the trial judge had the jurisdiction to decline to enter 
into an evidentiary hearing and whether his decision to do so on the basis that the appellant’s 
arguments had no possibility of success was correct.  The answer to these questions is largely 

dispositive of the fair trial and bias issues. 

[17] My reasons proceed as follows.  I first examine whether the trial judge erred in his 

conclusion with respect to the viability of the appellant’s constitutional argument.  I then 
consider whether the trial judge erred in declining to enter into an evidentiary hearing on the 
basis that the appellant’s constitutional argument had no possibility of success, and his 

conclusion that the proffered expert evidence had no capability of shifting the debate.  Next, I 
examine whether that decision deprived the appellant of a fair trial, and whether there was a 

reasonable apprehension of bias. I then consider whether the defences raised by the appellant – 
the s. 37 defence of others, the common law defence of others, the defence of necessity and the 
defence of mistake of fact – would have been available to the appellant even if one assumed that 

a foetus was a human being.  Finally, I consider the constitutionality of the probation orders.  

The Constitutional Question 

[18] Although the availability of the s. 37 defence is dealt with later in these reasons, I will 
briefly explain the appellant’s constitutional argument in order to provide context for the trial 
judge’s decision to decline to enter into an evidentiary hearing.  The appellant concedes that the 

                                                 

 

8
 Ibid, at paras. 137-144. 
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Supreme Court of Canada has already determined that a foetus is not a “person.”  The appellant 
asserts that she relied on s. 37 rather than the new s. 34, which replaced s. 37, because s. 37 uses 

the words “any one” whereas s. 34 uses the word “person.”  At the time of these offences, s. 37 
read, 

Everyone is justified in using force to defend himself or any one 

under his protection from assault, if he uses no more force than is 
necessary to prevent the assault or the repetition of it. 

[19] It is the appellant’s position that the words “any one” encompass human beings, and a 
foetus would fall under this category but for s. 223 of the Criminal Code, which states that a 
child becomes a human being when it has completely proceeded from the body of its mother in a 

living state.  If s. 223 is unconstitutional, then, in the appellant’s submission, a foetus falls within 
the meaning of “any one” and the appellant was protected by s. 37 when she attended the 

abortion clinic. 

[20] The appellant’s position is that the trial judge erred in law in finding s. 223 to be 
constitutional because abortion is culpable homicide at common law, and, if a foetus is a human 

being, then s. 223 is contrary to ss. 7 and 15 of the Canadian Charter of Rights and Freedoms, 
contrary to international human rights law and inconsistent with the rule of law.  In the 

appellant’s submission, an evidentiary hearing regarding whether a foetus is a human being was 
therefore required to answer the constitutional question.9  

The Trial Judge’s Reasons 

[21] In his reasons, the trial judge noted that the Charter guarantees certain rights.  Some 
rights are limited to “every citizen of Canada” and many rights are guaranteed to “everyone,” 

including the s. 7 right to “life, liberty and security of the person.”  He went to say that the 
obvious question is whether or not a foetus falls within the meaning of “everyone” in the 
Charter.10   

[22] The trial judge then reviewed the history of abortion-rights and foetal-rights 
jurisprudence in Canada.11  In Borowski v. Canada, the Saskatchewan Court of Appeal 

concluded that the extension of legal rights to foetuses was the prerogative of Parliament, not the 
courts.12  Furthermore, “everyone” could not apply to foetuses because the term was used in 

                                                 

 

9
 This evidentiary hearing was also required, the appellant’s submission, to address whether the defence of 

necessity was available to the appellant. 
10

 Wagner, at para. 78. 
11

 Ibid, at paras. 77-100. 
12

 (1987), 59 C.R. (3d) 223, at para. 7. 
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other provisions in the Charter that could never apply to a foetus.13  This conclusion was 
consistent with historical treatment of abortions in Canadian, United Kingdom and United States 

jurisprudence.14  Thus, the Saskatchewan Court of Appeal in Borowski concluded that ss. 7 and 
15 did not extend to foetuses.  

[23] Although the decision was appealed to the Supreme Court, the appeal was declared moot 

since it challenged the same provision found to be unconstitutional in R. v. Morgentaler.15 

[24] The trial judge then considered the Supreme Court’s decision in Tremblay c. Daigle.16  

Because the case did not involve state action, the Supreme Court did not address foetal rights 
under the Charter.  However, the Court did consider the status of a foetus under s. 1 of the 
Quebec Charter of Human Rights and Freedoms, which grants the right to life to every “human 

being” and s. 2 of that instrument, which provides that “every human being whose life is in peril 
has the right to assistance.”17  

[25] The trial judge noted that the Supreme Court in Tremblay observed that the issue in the 
case was the legal question of whether the Quebec legislature had accorded the foetus 
personhood, and that metaphysical or scientific arguments were not determinative; that the 

question could not be determined on a plain linguistic analysis; and that if the drafters of the 
Quebec Charter had intended to create foetal rights, they would likely have done so explicitly.18 

[26] The trial judge also considered Winnipeg Child and Family Services (Northwest Area) v. 
D.F.G., in which the Supreme Court considered whether a superior court judge had authority to 
order a pregnant woman who was sniffing glue into custody.19  The trial judge considered certain 

comments made by McLachlin J., as she then was, who observed that the common law does not 
recognize a foetus as a person, that it is open to Parliament to legislate rights for foetuses, and 

that the issue of a foetus’s status in tort law is “not one of biological status, nor indeed spiritual 
status, but of legal status.”20 

[27] Finally, the trial judge cited R. v. Demers, in which the British Columbia Court of Appeal 

concluded that a foetus is not included in the word “everyone” in s. 7 of the Charter.21   

                                                 

 

13
 Ibid, at para. 63. 

14
 Ibid, at paras. 44-56. 

15
 [1988] 1 S.C.R. 30. 

16
 [1989] 2 S.C.R. 530; Wagner, at para. 90. 

17
 CQLR c. C-12. 

18
 Wagner, at paras. 90-94. 

19
 [1997] 3 S.C.R. 925. 

20
 Wagner, at paras. 11, 12. 

21
 2003 BCCA 28, 102 C.R.R. (2d) 367. 
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[28] Based on these authorities, the trial judge concluded that any contention by the appellant 
that the Charter protects foetal rights “is so hemmed in by authority from the Supreme Court of 

Canada and various provincial courts of appeal and various courts around the world that, without 
a dramatic turnabout on the part of the Supreme Court of Canada, she could not possibly 
prevail.”22 

[29] The trial judge agreed with the appellant that the rule of law was an important unwritten 
constitutional principle, but noted that it was equally important for judges not to use this 

principle to undermine the principle of democratic government.  He also observed that s. 7 
replicates many unwritten constitutional principles.  Ultimately, although the trial judge 
acknowledged that the rule of law is part of Canada’s “constitutional DNA,” he disagreed with 

the appellant that the conclusion that abortion is murder was supported by the rule of law.23   

[30] The reasons of the trial judge state:   

[120] Where I disagree with Ms. Wagner is that I do not think it 
can fairly be said that the “rule of law” dictates the conclusion she 
so fervently advances.  In the context of the present debate, I 

cannot see anything that the idea of the rule of law adds to the 
discussion.  The core question is whether or not the foetus has the 

absolute status as a human being and enforceable rights that go 
along with it that Ms. Wagner asserts it has.  The answer to that 
question lies in the process I have gone through under the Charter, 

which effectively mimics the language of Chief Justice 
McLachlin’s speech, supra, that: 

[w]here, having regard to convention, written provisions and 
internationally affirmed values, it is clear that a nation and its 
people adhere to a particular fundamental principle or norm, then it 

is the court’s duty to recognize it. 

[121] The simple reality is that none of those pre-conditions has 

been satisfied by Ms. Wagner.  The principle she advocates, 
effectively that all abortion is murder, a crime against humanity 
and a form of genocide, is undoubtedly sincerely and deeply held, 

but that contention lacks affirmation in our history or in universal 
or international values.  Acceding to her requested interpretation 

does not require the judicial courage she says it requires; it requires 
instead a dreadful and odious judicial unilateralism that would 

                                                 

 

22
 Wagner, at para. 126. 

23
 Ibid, at paras. 117-119. 
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itself be anathema to the rule of law on which Ms. Wagner calls in 
aid.24 

[31] The trial judge specifically referred to the United Nations Convention on the Rights of the 
Child and stated that it has been described as “the most widely ratified human rights treaty in the 
world.”25  He correctly pointed out that the convention grants rights to any human being under 

the age of 18 years and does not set a lower limit, “leaving the States Parties to determine where 
life begins.”26  

[32]  The trial judge also rejected the appellant’s argument that the Fifth Commandment’s 
prohibition on murder should be taken into account by reference to the supremacy of God in the 
preamble to the Charter.  In rejecting this assertion, the trial judge reviewed the jurisprudence 

addressing the Charter’s preamble and indicated that the effect of the preamble on Charter 
jurisprudence was limited.  The trial judge noted, moreover, the interpretive difficulties 

associated with the words “supremacy of God”: 

Obvious questions arise, such as “whose God?”  Ms. Wagner 
refers to a Judeo-Christian commandment, which is itself silent on 

the issue of when human life begins, but even accepting her 
interpretation of it, Canada is immeasurably more complex than 

that.  Different organized religions adopt different views with 
respect to the status of the foetus at different times in its growth. 
Within a given organized religion, whose interpretation 

governs?  What of those who believe in God, but who do not 
ascribe to any organized religion?  What of those who do not 

believe in God, given that, as much as the preamble refers to God’s 
supremacy, s. 2 of the Charter, labeled “Fundamental Freedoms,” 
lists freedom of conscience, religion, thought, belief, opinion and 

expression as protected values?27 

[33] The trial judge ultimately concluded that the appellant’s constitutional argument with 

respect to the legal status of a foetus was incapable of success.  He acknowledged that it may 
fairly be argued that the Supreme Court had not ruled on the precise question of whether a foetus 
is a “human being,” captured within the meaning of “everyone” in s. 7 of the Charter.  In the 

                                                 

 

24
 Wagner, at paras. 120, 121; “Unwritten Constitutional Principles:  What is Going On?”, Remarks by Chief Justice 

Beverley McLachlin Supreme Court of Canada, given at the 2005 Lord Cooke Lecture Wellington, New Zealand, pp. 
4-5. 
25

 Wagner, at fn 75. 
26

 Luisa Blanchfield, “The United Nations Convention on the Rights of the Child,” Congressional Research Service, 1 
April  2013. 
27

 Wagner, at paras. 122-125. 
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trial judge’s view, however, the appellate authorities precluded any possibility of success on this 
point.  In particular, the trial judge considered that if the Supreme Court were of the view that a 

foetus is a human being, then it cannot possibly have recognized the right of women to terminate 
pregnancies in Morgentaler.28 

Positions of the Parties 

[34] The appellant argues that both the Crown and the trial judge misapprehended the central 
issue in this case and derailed the appellant’s defence by focussing on personhood instead of the 

issue of who is a human being.  She argues that the former describes a legal construct and the 
latter, a natural state in accord with science and biological reality, and that only the latter was 
raised by the appellant and is relevant to this case. 

[35] Citing R. v. Howe,29 the appellant submits that the overriding objectives of the criminal 
law are to protect innocent lives and to set a standard of conduct which ordinary men and women 

are expected to observe if they are to avoid criminal responsibility.  The appellant claims that 
Parliament has failed in its duty to enact laws to protect innocent human lives and aids and abets 
abortion by not repealing s. 223 of the Criminal Code. 

[36] The appellant also argues that abortion is a crime against humanity and an affront to the 
dignity and equal worth of every human being.  Abortion offends s. 15 because it is prejudicial 

against foetuses, an insular minority.  Furthermore, the Charter’s preamble, which affirms the 
supremacy of God, requires the court to consider both positive and natural law.  She disputes 
Parliament’s authority to decide who is and who is not a human being. 

[37] The respondent submits that the appellant raises the same arguments that she raised 
before the trial judge.  It is submitted that the common law does not recognize the foetus as a 

legal person, as concluded by McLachlin J. in Winnipeg when she held that neither the common 
law nor the civil law of Quebec recognizes the unborn child as a legal person possessing rights.30  
The respondent asserts that although at one point abortion may have been illegal after 

“quickening” (after a woman can feel movement in her womb), even this is disputed, as 
concluded by the United States Supreme Court in Roe v. Wade.31 

Analysis 

[38] The trial judge did not err in his analysis of the constitutional question. The case law 
from the Supreme Court and provincial appellate courts reviewed by the trial judge leaves no 

                                                 

 

28
 Ibid, at para. 126. 

29
 [1987] A.C. 417, at pp. 430, 432. 

30
 Winnipeg, at para. 15. 

31
 (1973) 410 U.S. 113. 

20
16

 O
N

S
C

 8
07

8 
(C

an
LI

I)

59



10 

 

 

room for a determination that an unborn child has the right to life under s. 7 or equality rights 
under s. 15 of the Charter. 

[39] I reject the appellant’s argument that the status of a foetus was a new legal issue in this 
case. Courts of law determine matters of law.  The pre-Charter case of Dehler v. Ottawa Civic 
Hospital32 dealt with a similar argument and supports the trial judge’s decision: 

The question of when human life begins is one which has 
perplexed the sages down the corridors of time.  In my respectful 

view, even if the theological, philosophical, medical and 
jurisprudential issues involved in it could be answered in a 
courtroom, the answer would be beside the point insofar as this 

lawsuit is concerned.  Accepting as fact the conclusion the plaintiff 
seeks to establish by testimony at trial, that is, that a foetus is a 

human being from conception, the legal result obtained remains the 
same.  The foetus is not recognized in law as a person in the full 
legal sense.  The plaintiff has cited no case that holds a foetus is 

within the concept of a legal person entitled to the rights asserted 
in this action.  The cases here and elsewhere demonstrate that the 

law has selected birth as the point at which the foetus becomes a 
person with full and independent rights. 

[40] The respondent claims that the only point of the finding sought by the appellant (that a 

foetus is a human being) is to vest the foetus with legal rights in order to set up a competition of 
rights and to challenge the legality of abortion.  During submissions at trial, appellant’s counsel 

stated: 

…if you ever get to the point where there’s a finding of fact that a 
foetus is a human being, then there’s the subsequent legal 

connection as to whether a human being is also a person and then 
there’s the subsequent competing of rights under the Constitution 

and then which right is paramount – the right to life versus the 
right to personal liberty and/or security of the person?  And it 
seems to me that in such a context, the right to life would trump.  

In other words, somebody’s right to kill stops at the moment 
there’s somebody’s right to life. 

[41] I agree with the respondent’s position. 

                                                 

 

32
 (1979), 25 O.R. (2d) 748 (S.C.), at para. 30 , aff’d on appeal for the same reasons as the trial judge, (1980), 29 

O.R. (2d) 677. 
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[42] The appellant argues that if Parliament is not bound by scientific evidence defining 
“human being,” there is ultimately no constitutional limit to what Parliament will do when it 

comes to matters of life and death and that the door is opened to the government excluding, in 
addition to foetuses, the elderly, the sick and the disabled. 

[43] In this regard, Major J.’s comments in British Columbia v. Imperial Tobacco Canada 

Ltd.33 are noteworthy:   

[62] This debate underlies Strayer J.A.’s apt observation in 

Singh v. Canada (Attorney General), [2000] 3 F.C. 185 (C.A.) at 
para. 33, that “[a]dvocates tend to read into the principle of the rule 
of law anything which supports their particular view of what the 

law should be”. 

[66] … the appellants’ arguments overlook the fact that several 

constitutional principles other than the rule of law that have been 
recognized by this Court – most notably democracy and 
constitutionalism – very strongly favour upholding the validity of 

legislation that conforms to the express terms of the Constitution 
(and to the requirements, such as judicial independence, that flow 

by necessary implication from those terms).  Put differently, the 
appellants’ arguments fail to recognize that in a constitutional 
democracy such as ours, protection from legislation that some 

might view as unjust or unfair properly lies not in the amorphous 
underlying principles of our Constitution, but in its text and the 

ballot box (citations omitted). 

[67] The rule of law is not an invitation to trivialize or supplant 
the Constitution’s written terms.  Nor is it a tool by which to avoid 

legislative initiatives of which one is not in favour.  On the 
contrary, it requires that courts give effect to the Constitution’s 

text, and apply, by whatever its terms, legislation that conforms to 
that text. 

[44] The appellant’s arguments fail to recognize that we live in a constitutional democracy 

and that we are protected against arbitrary legislation by the democratic process and our courts’ 
ability to review legislation for constitutionality. 

The Evidentiary Hearing 

                                                 

 

33
 2005 SCC 49, [2005] 2 S.C.R. 473, at paras. 62, 66, 67. 
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The Trial Judge’s Reasons 

[45] As it was the appellant’s wish to call expert evidence in support of her argument about 

the status of the foetus and its right to protection under the Charter notwithstanding the 
jurisdiction discussed above, the trial judge asked the parties to address the issue of whether or 
not an evidentiary hearing was warranted. 

[46] The trial judge relied on R. v. Kutynec,34 R. v. Durette,35 and R. v. Felderhof36 for the 
authority to decline to enter into an evidentiary hearing in an appropriate case.  He quoted the 

following passages from Felderhof: 

[40] Whatever may have been the case in the past, it is no longer 
possible to view the trial judge as little more than a referee who 

must sit passively while counsel call the case in any fashion they 
please.  Until relatively recently a long trial lasted for one week, 

possibly two.  Now, it is not unusual for trials to last for many 
months, if not years.  Early in the trial or in the course of the trial, 
counsel may make decisions that unduly lengthen the trial or lead 

to a proceeding that is almost unmanageable.  It would undermine 
the administration of justice if a trial judge had no power to 

intervene at an appropriate time and, like this trial judge, after 
hearing submissions, make directions necessary to ensure that the 
trial proceeds in an orderly manner.  I do not see this power as a 

limited one resting solely on the court’s power to intervene to 
prevent an abuse of its process.  Rather, the power is founded on 

the court’s inherent jurisdiction to control its own process. 

… 

[43] ….  In my view, the trial judge must have the power to 

control the procedure in his or her court to ensure that the trial is 
run effectively.  Sometimes, the exercise of this power may mean 

that the trial judge will require counsel to proceed in a different 
manner than counsel desired. 

[47] The trial judge also referred to R. v. Pires; R. v. Lising where the Supreme Court stated 

that one mechanism for controlling the course of proceedings is the power of the trial judge to 
decline to embark upon an evidentiary hearing at the request of one of the parties when that party 

                                                 

 

34
 (1992), 7 O.R. (3d) 277 (C.A.); Wagner, at para. 67. 

35
 (1992), 9 O.R. (3d) 557 (C.A.); Ibid, at para. 68. 

36
 (2003), 68 O.R. (3d) 481 (C.A.). Ibid, at para. 70. 
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is unable to show a reasonable likelihood that the hearing can assist in determining the issues 
before the court.37 

[48] He also noted that an evidentiary hearing should never be denied where to do so might 
cause injustice.38 

[49] The trial judge noted that the issue of abortion rights and foetal rights is a divisive one in 

our society and that both pro-choice and pro-life advocates have sought resort to the courts and 
the Charter to advance their positions, resulting in a long history of jurisprudence on the status 

of the foetus and foetal rights.39 

He recognized that a trial judge may have a duty to revisit the decisions of appellate 
courts under Carter and Bedford in two circumstances:  

1. where a new legal issue is raised, or  

2. where there is a change in the circumstances or the evidence that 

“fundamentally shifts the parameters of the debate”40 

[50] However, he considered that it would be neither desirable nor appropriate to enter into “a 
full-fledged evidentiary hearing that might lead nowhere,” especially if the appellant was asking 
that he overturn the Supreme Court “in circumstances where there has been no material 

intervening change in the law or the relevant science or other facts.”41 

[51] The trial judge concluded that the key cases in the “long history of jurisprudence” on the 

issue of foetal rights, discussed above, were “highly relevant and extremely authoritative 
decisions addressing the issue of foetal rights generally through the closing decades of the last 
century and the early years of this century” and that these decisions supported the Crown’s 

position that a foetus does not have rights under s. 7 of the Charter.  The issue, then, was 
whether the evidence to be given at the proposed evidentiary hearing could disclose a significant 

change in circumstances or fundamentally shift the parameters of the debate. 

[52] In light of the foregoing, the trial judge sought submissions from the appellant and 
respondent on whether or not to enter into an evidentiary hearing.  He invited the appellant to file 

a written outline of what she expected her expert witnesses would say.  He asked that these “will 
states” address the question of how the science had changed materially since the Supreme Court 

abortion cases were decided.  

                                                 

 

37
 2005 SCC 66, [2005] 3 S.C.R. 343, at para. 35; Ibid, at para. 71. 

38
 Ibid, at para. 72. 

39
 Ibid, at para. 79. 

40
 Carter v. Canada (Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331, at para. 42. 

41
 Wagner, at paras. 75, 76. 
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[53] The trial judge reasoned that, “[i]f the science is not materially different than what was 
understood at that time, the current state of the science, e.g. of foetal development, cannot 

fruitfully be the subject of relevant evidence in a lengthy viva voce hearing.”42  He noted that for 
the purpose of deciding whether to hold a viva voce hearing, the proposed evidence would be 
accepted as true.43 

[54] He held that it lies within a trial judge’s power to decline to enter into an evidentiary 
hearing where it reasonably appears to the judge that even assuming all facts are found in favour 

of the party proposing the inquiry, the inquiry could not possibly result in the relief the party 
seeks.44  

[55] He rejected the appellant’s argument that a judge’s power to decline to hold an 

evidentiary hearing is restricted to scenarios where the issue is the violation of a Charter right 
(through state action) rather than where the issue is statutory interpretation or the 

constitutionality of legislation.45  He also rejected the appellant’s argument that declining to enter 
upon the proposed evidentiary hearing would, under any circumstances, infringe the appellant’s 
right to make full answer and defence.   

[56] The trial judge stated: 

Neither does the principle of full answer and defence come to Ms. 

Wagner’s support.  Every litigant enjoys that right.  Not even a 
defendant in a criminal trial, however, enjoys the absolute right to 
arrogate to herself finite public resources.  Ms. Wagner’s 

arguments are not particularly novel.  The foundation of each of 
them (i.e. the legal and constitutional status of a foetus) has been 

around for decades.  The process adopted allows her to express 
what the expert evidence would have been in written form and, for 
the purpose of deciding whether to hold a viva voce hearing of the 

expert evidence, to have that evidence accepted as true, as far as it 
goes.  If this is a denial of the right to full answer and defence, it is 

a most peculiar manifestation.  Furthermore, if Ms. Wagner’s 
argument is correct, then every criminal defendant has the right to 
re-litigate any issue ad infinitum regardless of how many courts 

have rejected the proposition in the past and even if nothing has 
changed in the underlying facts or the state of the law.  No 
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 Ibid, at paras. 64, 79, 101. 

43
 Ibid, at para. 74. 

44
 Ibid, at para. 72. 

45
 Ibid, at para. 73. 
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principle of public policy supports such a philosophy.46 (citations 
omitted) 

[57] In response to his request, the appellant provided the written opinions and scholarly 
works of her proposed experts, Dr. Maureen L. Condic of the University of Utah School of 
Medicine and Dr. John M. Thorp, Jr. of the University of North Carolina School of Medicine.   

[58] The trial judge concluded that these materials “at best [paid] lip service” to the question 
of how scientific knowledge had sufficiently changed since the 1980s to justify re-visiting the 

Supreme Court’s decisions. 47  

[59] Although he accepted that the science and technology available to a specialist in the field 
had changed dramatically, the trial judge found that the proffered material did not show that the 

science had altered in in any material fashion to establish the appellant’s fundamental assertion 
that human life begins at conception.  

[60] He pointed out that while Dr. Condic’s materials might have described her view that 
human life begins within a second of the fusion of the egg and sperm, rather than perhaps 24 
hours later, this distinction was legally trivial.48 

[61] When he examined what the experts said in their materials, the trial judge found it 
“remarkably similar to the science reflected in materials from the 1980s and even earlier” – 

including the science described in the factums of the parties advocating for positions similar to 
the appellant’s in Borowski and Tremblay.49 

[62] Importantly, the trial judge noted that a fundamental requirement for all evidence in a 

trial is that it be material; that requirement was operative in this context as the proposed evidence 
needed to demonstrate how the “relevant science had changed materially” in the decades since 

the binding Supreme Court decisions were decided.50  

[63] He emphasized that scientific evidence is only one consideration in legal interpretation 
and that it is far from determinative because the interpretation of legal status is inherently a 

normative process.51 
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 Ibid, at para.74. 
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 Ibid, at para. 102. 
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 Ibid, at para. 104. 
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 Ibid, at paras. 106-109. 
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 Ibid, at para. 105. 
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 Ibid, at paras. 110, 111. 
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[64] Ultimately, he concluded that the proposed evidence “falls far, far short of, 
‘fundamentally [shifting] the parameters of the debate,’” and there was no demonstration of any 

new legal issue.52  The trial judge therefore declined to enter into the proposed evidentiary 
hearing. 

Positions of the Parties 

[65] The appellant now argues that in denying her the opportunity to call viva voce evidence 
from her two experts, the trial judge denied her a fair trial.  She states that the proposed experts 

would have testified that the life of a human being begins at conception, and that abortion is a 
fatal assault upon an unborn child that is a human being – “the core issue” in the case.  She 
characterizes the proposed evidence as “uncontested” scientific truth.   

[66] The appellant submits that the trial judge unilaterally expanded the law in Kutynec.  She 
submits that a trial judge only has the discretion to deny an evidentiary hearing on a Charter 

motion and does not have such discretion on an application to have legislation declared 
unconstitutional. 

[67] The appellant maintains that she was entitled to develop a full evidentiary record because 

an application to have legislation declared unconstitutional must be based on an evidentiary 
foundation.  Moreover, an evidentiary record was required for the appellant’s non-constitutional 

defences.  She asserts that the proposed evidence was material, relevant to the factual 
underpinning for the constitutional challenge and essential to the task of truth-finding. 

[68] Her position is that the trial judge was not permitted to deny an evidentiary hearing 

simply because he did not believe that the appellant’s argument had merit.  Citing Hunt v. Carey 
Canada Inc.,53 the appellant draws a parallel between the decision to deny an evidentiary hearing 

and the decision to strike out civil litigation pleadings that have no prospect of success, given the 
current state of the law.  She submits that there was a chance of success here.  

[69] The respondent’s position is that the Supreme Court and provincial appellate 

jurisprudence clearly establishes that the trial judge’s trial management power includes the 
discretion to decline to hold an evidentiary hearing that will not assist in determining the issues 

before the court. 

Analysis: Did the trial judge err in declining to embark on a full evidentiary hearing on the issue 
of whether a foetus is a “human being”? 
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[70] I reject the appellant’s argument that a trial judge has no jurisdiction to decline to enter 
into an evidentiary hearing on a Charter application to have legislation declared unconstitutional.  

A trial judge has the power to exclude proposed evidence that is irrelevant, immaterial, or 
otherwise inadmissible.  There is no principled basis for restricting a trial judge’s case-
management authority in the context of a Charter application to have legislation declared 

unconstitutional. 

[71] I would also note that Wilson J.’s comments in Hunt, regarding a motion to strike based 

on a proposed expansion of the law, is inapplicable in the present context.  What concerned 
Wilson J. in that case was that tort law would lag behind societal developments if pleadings 
could be struck on the basis that they disclosed a tort not previously recognized by law. 

[72] In this case, however, the appellant is not advancing an expansion of the common law, 
but rather is challenging the constitutionality of a legislative provision.  Bedford and Carter 

provide a comprehensive framework for ensuring that constitutional law will adapt to societal 
changes.  

[73] First, a judge will be permitted to rule that a legislative provision is unconstitutional if the 

judge is doing so on the basis of a legal issue that has not already been determined.  Second, 
where there is no new legal issue, a court may revisit an issue only if there is a significant change 

in the circumstances or evidence.  These two requirements ensure that constitutional law will 
adapt to societal changes and permit the hearing of new legal arguments. 

[74] As summarized above, here, the legal issue raised by the appellant has been raised many 

times before.  The courts have addressed the legal status of the foetus and have found that under 
the common law and the Charter, the foetus does not have the legal status that the appellant 

would have the court bestow upon it.  There was no new legal issue requiring an evidentiary 
record. 

[75] The trial judge’s conclusion that the science has not changed in the past 25 years means 

that there has been no significant change in the circumstances or evidence which would warrant 
the court’s assumption of jurisdiction over the status of a foetus.  

[76] The trial judge was therefore justified in denying the evidentiary hearing on the basis that 
the appellant’s arguments had no possibility of success.  His reasons are entirely consistent with 
the continued development of constitutional law.  

[77] Furthermore, the Supreme Court’s decision in R. v. Seaboyer; R. v. Gayme,54 cited by the 
appellant, does not support a right to call any evidence, regardless of relevance or materiality.  

The issue in Seaboyer; Gayme related to legislation that had the potential to exclude evidence of 
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“critical relevance” to the defence.  In the present case, by contrast, the trial judge specifically 
found that the proposed evidence was not material.  

[78] The appellant does not suggest any viable basis on which to challenge the trial judge’s 
finding that the proposed evidence was not material.  She does not challenge the trial judge’s 
interpretation of the Supreme Court case law on the legal status of the foetus, including under the 

Charter, which the trial judge found to be binding on him. 

[79] Significantly, she does not suggest that the trial judge misapprehended the proposed 

expert evidence.  The appellant does not say, for example, that the proposed evidence did 
disclose a material change in scientific understanding that the trial judge failed to grasp.  
Although the appellant complains that the trial judge failed to communicate that the proposed 

evidence was required to show a material change in the science (as discussed further below), on 
this appeal she does not suggest that had she been made aware of this requirement, she could 

have provided evidence that would have complied with it. 

[80] Indeed, the appellant’s description of her proposed evidence on this appeal supports the 
trial judge’s conclusion that, given the existing appellate case law on the issue, this evidence 

could not have assisted her.  The appellant does not suggest that the experts would have been 
prepared to testify about the kind of material change in the science that could make a difference 

in this case.  This lends further support to the trial judge’s suggestion that “it appears … in light 
of the foregoing that no such credible medical or scientific evidence likely exists.”55 

[81] The appellant submits that it was an error for the trial judge to decline to embark on the 

evidentiary hearing because the expected testimony that “abortion is a fatal assault upon an 
unborn child that is a living human being” went to the “core question” of the case.  This 

submission misunderstands the role of expert evidence at trial – and specifically, ignores the 
principle that the expert should not usurp the role of the fact finder.  It also misunderstands the 
role of scientific evidence in the context of determining the legal status of the foetus. 

[82] The appellant contends that the proposed finding of fact was necessary to either accept or 
deny her defences and that after failing to make the factual finding sought, the trial judge also 

failed to decide the constitutional challenge on its merits.  For reasons set out later in these 
reasons, her contention is without merit.   

[83] The trial judge did deny all of the appellant’s defences and did decide the constitutional 

challenge raised by the appellant, but simply reached the opposite conclusion from that 
advocated by the appellant. The trial judge did this after finding that the proposed evidence was 

not material and, therefore, not necessary to resolving the issues in the case. 
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[84] The trial judge accepted for the sake of argument that that the proposed evidence would 
state that a foetus is a human being from the moment of conception and appropriately determined 

that the requested finding did not change the outcome in the case.   

[85] In my view, the evidence provided no support for the finding sought – that the foetus has 
rights under s. 7 of the Charter or falls within the meaning of “any one” in s. 37 of the Criminal 

Code.  Moreover, the evidence could not assist with material issues before the court. 

Remaining Trial Fairness and Reasonable Apprehension of Bias Issues 

[86] As I indicated earlier in my reasons, my conclusions on the constitutional question and 
the evidentiary hearing issue are largely dispositive of the fair trial and bias issues in this case. 
Specifically, my conclusion that the trial judge properly answered the constitutional question is 

dispositive of the appellant’s argument that the trial judge derailed the appellant’s defence by 
considering the question of legal personhood.  I will now address the remaining fair trial and bias 

issues. 

[87] The appellant complains that the trial judge informed counsel in an email that the 
appellant should provide an outline of what her experts would say “including whether or not the 

underlying science has changed in the past 25 years,” but that the trial judge gave no reason as to 
why he was requesting this information.   

[88] In my opinion, the trial judge in no way misled or confined counsel.  He relied on cases 
that were referenced by counsel in oral submissions or cited in other cases that were discussed, 
and the appellant’s counsel had ample opportunity to provide submissions on the issues.  If 

counsel did not understand the purpose for which submissions were sought, it was incumbent on 
counsel to follow-up with the trial judge for clarification.   

[89] The appellant argues that the trial judge’s emails to counsel, asking for submissions on 
whether the science had changed in the past 25 years, did not disclose his intention to revisit the 
issue of personhood.  The appellant, therefore, did not adduce evidence directed to the issue of 

revisiting previously decided issues per Bedford, which the trial judge considered in his 
judgment, and to which the appellant had no opportunity to respond.  

[90] I do not agree that this deprived the appellant of a fair trial.  The appellant’s counsel 
argued strenuously at trial that there was a new legal issue in this case requiring an evidentiary 
hearing.  Indeed, it was the entire basis for her “test case.”  Moreover, the trial judge specifically 

asked how the science had changed since the Supreme Court abortion cases were decided.  This 
question effectively restated the second arm of Bedford, providing the appellant with sufficient 

opportunity to make submissions.  Indeed, the appellant’s experts prepared reports which 
specifically addressed how the science had changed in the past 25 years.  For example, Dr. 
Condic’s report states: 

Both the scientific data and the social context in which that data is 
interpreted have changed dramatically over the last 25 
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years.  Uncontested modern scientific evidence clearly 
demonstrates that the life of a human being begins at sperm-egg 

fusion, a well-studied biological event that takes less than a second 
to complete.  Based on clear scientific criteria, from the moment of 
sperm-egg fusion onward, the human embryo is unambiguously a 

human organism, i.e. a human being. 

[91] The trial judge found these reports merely paid lip service to the question of how the 

science has changed since the 1980s. Again, the appellant has not identified any error in the trial 
judge’s interpretation of the expert evidence. 

[92] In his email, the trial judge asked counsel to confine their submissions on the need for an 

evidentiary hearing to the issues raised in Durette.  However, in his reasons, he also relied on 
Kutynec and Felderhof, cases he had not raised with counsel beforehand. Again, I do not find the 

trial judge’s reliance on these cases deprived the appellant of a fair trial. The trial judge asked 
counsel to prepare submissions on Durette and its “progeny.” Durette refers to Kutynec 
expressly, and Crown counsel referred to Felderhof in both her written and oral submissions, 

following which appellant’s counsel had ample opportunity to reply. 

[93] It is also submitted that the issues raised in the emails should have been raised in the 

presence of the appellant, per s. 650(1) of the Criminal Code. 

[94] The communications by email were not part of the trial for the purposes of s. 650(1) of 
the Criminal Code, as they did not concern the appellant’s vital interests.  The trial spanned more 

than one year and there were discussions by email involving administrative details.  The 
communication from the trial judge alerting counsel to a legal issue did not involve a final 

determination and was full recounted and addressed in open court in the appellant’s presence 
when submissions were made on the issue.   

[95] Indeed, it was the trial judge who raised s. 650 in response to an email from appellant’s 

counsel on May 21, 2014, when he wrote:  “These submissions and the Crown’s response can be 
heard on 30 May so that Ms. Wagner’s s. 650 rights are not compromised.” 

[96] The appellant points to three statements made by the trial judge in his reasons as giving 
rise to a reasonable apprehension of bias.  The first statement purportedly made by the trial judge 
is: “Nothing in this case…could possibly result in the relief the appellant seeks.” 

[97] The appellant misquotes the trial judge.  His reasons state: 

It goes without saying that an evidentiary hearing should never be 

denied where to do so might cause an injustice.  However, where it 
reasonably appears to a trial judge that a long evidentiary inquiry 
(here set for five days of court time and nothing in this case 

including these reasons was done in the time allotted), even 
assuming all facts are found in favour of the applicant, cannot 
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possibly result in the relief the applicant seeks, it lies within the 
trial judge’s power to decline to enter into that evidentiary 

hearing.56 

[98] The second statement on which the appellant relies is:  “[T]here is no realistic basis upon 
which the effectively absolutist view espoused by Ms. Wagner can prevail.”  The sentences that 

follow this comment place it in context: 

That position entirely lacks balance and entirely lacks historic or 

legal foundation.  And while it might be the view of some in the 
abortion debate that “extremism in the defence of virtue is no 
vice,” the obviously conflicting interests inherent in the abortion 

issue mean that balance is the sine qua non of a constitutionally 
sound regime.  While it may have had the purest of motivations, 

Ms. Wagner’s invasion of the abortion clinic lacked balance and 
failed to respect the legitimate interests of those inside. 

[99] The third passage that the appellant claims to give rise to a reasonable apprehension of 

bias is that the trial judge could not “rationally conceive any way” the appellant could succeed 
before the Supreme Court and “could not imagine” the Court even remotely allowing for the 

possibility that an unborn child was a human being when it decided the cases of Morgentaler and 
Borowski. 

[100] The appellant takes these words out of context.  The trial judge stated: 

It is not for me to presume to speak for the Supreme Court of 
Canada.  It is, however, my role as a trial judge to assess whether 

or not to permit a full evidentiary hearing on the constitutional 
issues advanced by Ms. Wagner.  When I consider and consider 
and consider again the deep and broad field of jurisprudence from 

the Supreme Court of Canada and various provincial courts of 
appeal on issues that strike me as inextricably intertwined with the 

merits of Ms. Wagner’s argument about the legal status of the 
foetus under s. 7 of the Charter, I cannot rationally conceive of any 
way in which she can succeed.  It may fairly be argued on her 

behalf that the Supreme Court of Canada has not definitively ruled 
on the precise question of whether a foetus is a “human being” or 

is captured within the word “everyone” or has an independent right 
to life under s. 7 of the Charter, but the authorities cited above 
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demonstrate that any such contention is so hemmed in by authority 
from the Supreme Court of Canada and various provincial courts 

of appeal and various courts around the world that, without a 
dramatic turnabout on the part of the Supreme Court of Canada, 
she could not possibly prevail.  I cannot read the Supreme Court of 

Canada decision in Morgentaler (1988), supra, as conceivably 
allowing room for the Supreme Court to find in favour of the 

absolutist foetal right to life/status as a human being advanced on 
Ms. Wagner’s behalf.  I cannot imagine that, if the Supreme Court 
of Canada even remotely allowed for the possibility that status as a 

human being inured at the moment of conception, meaning that the 
act of abortion would be murder, that they would have ignored that 

possibility in deciding Morgentaler (1988) and Borowski (1989), 
supra.57 

[101] None of the trial judge’s written remarks excerpted by the appellant support the 

suggestion that the trial judge was biased. 

[102] A review of the record demonstrates that the appellant received a wide berth for her 

arguments, a fair hearing and the utmost courtesy during the trial.  Indeed, appellant’s counsel, 
near the end of the proceedings, acknowledged the trial judge’s fairness to the parties when he 
said, “I know that you’ve done your utmost to consider all the different arguments.”  It is the 

respondent’s assertion that the trial judge showed great leniency with the appellant with respect 
to compliance with the Criminal Rules of the Ontario Court of Justice,58 the filing of materials 

and the scheduling of proceedings.  Based on my review of the record, I would agree. 

[103] There is a strong presumption that judges are impartial, and the onus for demonstrating 
bias is a heavy one.  The appellant has failed to demonstrate a reasonable apprehension of bias. 

The Defences 

[104] I will now address the availability of the defences raised by the appellant at trial and on 

appeal.  This issue is also relevant to the trial judge’s decision to decline to enter into an 
evidentiary hearing.  If, even assuming a foetus is a human being, the defences were not 
available to the appellant, then the evidentiary hearing had no possibility of changing the 

outcome of the case.  For the following reasons, I conclude that the trial judge did not err in 
finding that the s. 37 defence of others, the defence of necessity, and the defence of mistake of 

fact were not available to the appellant.  
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Did the trial judge indirectly decide the case under s. 34 of the Criminal Code as opposed to the 
former s. 37? 

[105] On March 11, 2013, ss. 34 to 37 of the Criminal Code were repealed and replaced with s. 
34, which reads in part: 

(1) A person is not guilty of an offence if 

(a) they believe on reasonable grounds that force is being used against them or 

another person or that a threat of force is being made against them or 

another person; 

(b) the act that constitutes the offence is committed for the purpose of 

defending or protecting themselves or the other person from that use or 

threat of force; and 

(c) the act committed is reasonable in the circumstances. 

[106] When the appellant was arraigned on April 16, 2013, the law was not yet settled with 
respect to the application of the new s. 34 to events pre-dating its introduction.  The appellant 

was found guilty on June 12, 2014 with reasons for judgment released on February 12, 2015.   

[107] On June 8, 2015, the Ontario Court of Appeal released its reasons on the issue of the 
retrospective application of the Citizen’s Arrest and Self-defence Act, S.C. 2012, c. 9 in R. v. 

Bengy59 finding that the new provisions applied prospectively only, and not retrospectively.  On 
the same day, the Ontario Court of Appeal released its reasons in R. v. Rogers,60 in which it 

adopted its reasons in Bengy on the issue of the application of s. 34.  Leave to appeal to the 
Supreme Court was refused in Rogers on March 17, 2016.61 

[108] The appellant contends that the trial judge erred by indirectly deciding the case under the 

current s. 34 of the Criminal Code rather than under the old s. 37, the provision in effect at the 
time she committed the offences.  It is submitted that when the trial judge stated that the 

appellant was asking him to overturn the Supreme Court when the science had not changed in the 
past 25 years, he shifted the issue from the biological status of a foetus to the irrelevant issue of 
personhood. 

[109] I have already determined that the trial judge correctly determined that the status of a 
foetus is not a new legal issue.  It is also clear from the trial judge’s reasons that he considered 

the availability of both the s. 34 and s. 37 defences. 
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[110] The trial judge stated: 

Ms. Wagner initially appeared to rely solely on the pre-amendment 

[self-defence] provisions, but I expressed my view that both 
versions should be considered and argued, after which Ms. Wagner 
argued that she should have the benefit of whichever provision 

better served her, only to adopt the position late in argument that 
she was not relying on the new s. 34.  Different arguments might 

arise depending on which provision(s) Ms. Wagner is entitled to 
rely on.  Quite apart from the position adopted by Ms. Wagner, it is 
my duty to consider any potential defence that may be available 

and I have done so. (citations omitted)62  

[111] The trial judge observed: 

[N]either Crown nor defence focused long on the issue, in the 
Crown’s case presumably because it felt that however much more 
favourable the new s.34 might be to Ms. Wagner’s position, the 

Crown’s contention that a foetus is neither “any one,” nor “another 
person” was unanswerable.63     

[112] Consistent with the then-state of the law and his duty to consider available defences, 
regardless of whether counsel had raised them,64 the trial judge considered the appellant’s 
arguments in the context of both sections and found that neither section assisted the appellant.  

He did not decide the case indirectly under s. 34. 

Section 37 (1) 

[113] At the time of these offences, s. 37(1) read: 

Everyone is justified in using force to defend himself or any one 
under his protection from assault, if he uses no more force than is 

necessary to prevent the assault or the repetition of it. 

[114] For the defence under s. 37 to apply here, there must be evidence on each of the 

following elements: 
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1) The appellant must have reasonably believed that she or any one under her 

protection was being or was about to be assaulted; 

2) The appellant used force to defend herself or any one under her protection from 

what she reasonably believed was an unlawful assault; and 

3) The force used by the appellant was no more than necessary to prevent the assault 

or to stop it from continuing or being repeated. 

[115] The trial judge concluded that, even assuming for the sake of argument that a foetus 
could count as “any one” for the purposes of s. 37 and an abortion would be an assault, that 

provision was not available to the appellant for two reasons:  the appellant’s actions did not 
constitute “force,” as that word is used in s. 37, and the foetuses the appellant was purporting to 

be acting in defence of were not “under her protection,” as required by s. 37.   

[116] The appellant now challenges each of these findings made by the trial judge and asserts 
that a foetus would count as “any one.”  The respondent argues that the trial judge correctly 

interpreted the words “force” and “under his protection” and submits that a foetus would not 
qualify as “any one” under s. 37.  Moreover, abortion is a lawful medical procedure, not an 

assault. 

Does “any one” in s. 37 include an unborn child? 

[117] For the following two reasons, I conclude that “any one,” as it is used in s. 37, means the 

same thing as “person.” 

[118] First, the Criminal Code treats the terms “any one” and “person” as synonymous and uses 

them interchangeably.  Moreover, the French version of s. 37 uses the words “toute personne” 
rather than “any one:”   

37(1)  Toute personne est fondée à employer la force pour se 

défendre d’une attaque, ou pour en défendre toute personne placée 
sous sa protection, si elle n’a recours qu’à la force nécessaire pour 

prévenir l’attaque ou sa répétition. 

[119] De Villiers J. reached precisely this conclusion in R. v. Manning,65 where he held that 
“any one” and “person” were synonymous and did not apply to unborn children. 

[120] Second, the shared meaning rule of statutory interpretation supports the respondent’s 
argument.  The rule holds that for bilingual legislation, both the French and English versions of 
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the statute must have the same meaning.66  As Lebel J. explained in Schreiber v. Canada 
(Attorney General): 

A principle of bilingual statutory interpretation holds that where 
one version is ambiguous and the other is clear and unequivocal, 
the common meaning of the two versions would a priori be 

preferred.  (citations omitted)67 

[121] Where one meaning is clear and the other ambiguous, it is the clear meaning which must 

be preferred.  Here, “any one” is the ambiguous version, since, at least in the appellant’s 
argument, it may encompass a foetus.  In the appellant’s own submission, “personne” is not 
ambiguous.  It applies only to legal persons.  The French version of s. 37 therefore eliminates 

any ambiguity regarding the word “any one” in the English version of s. 37: it applies only to 
legal persons. 

[122] The appellant argues, however, that the principle of strict construction of penal statutes 
requires ambiguity to be resolved in favour of the accused.68 By this logic, the ambiguous 
English version of the statute should be adopted because it is favourable to the appellant.  

[123] This argument overlooks the principle that courts may only resort to principles of 
statutory interpretation like the principle of strict construction of penal statues when there is 

ambiguity.69 As I have indicated, the French version of s. 37 eliminates any ambiguity in s. 37. 

Did the trial judge err in concluding that the words “under his protection” preclude the 
appellant’s reliance on s. 37? 

[124] The appellant argues that the trial judge erred in limiting “everyone,” as the word is used 
in s. 37, to those individuals who bore some special relationship by fact or invitation to the 

person being protected or who were under some legal obligation to extend protection to that 
person.  It is submitted that the words “under his protection” grant immunity from criminal 
liability to the Good Samaritan, such as the appellant, who uses force to rescue victims from 

crimes. 

[125] The appellant relies on R. v. Webers for the proposition that the words mean “any one 

who requires protection which the accused may be able to provide.”70  

                                                 

 

66
 Ruth Sullivan, Sullivan on the Construction of Statutes 6th ed., (Markham: LexisNexis Canada, 2014), at para. 

5.19. 
67

 2002 SCC 62, [2002] 3 S.C.R. 269, at para. 56. 
68
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[126] In the alternative, the appellant argues that she did in fact have a special relationship to 
foetuses because of her years of devotion to the cause of protecting the unborn and her belief that 

she had a legal duty to save their lives.  The appellant finds support for her argument in the trial 
judge’s reasons on standing where he found that “there is some resonance to the argument that 
there is nobody else to speak for the unborn.”71  

[127] The respondent submits that the trial judge did not err in rejecting the appellant’s 
interpretation.  Words within a statute are presumed to make sense and have meaning and if 

everyone may rescue any one, then the words “under his protection” would be pointless. 

[128] The trial judge acknowledged that other decisions had interpreted the words “under his 
protection” broadly, but rejected the appellant’s suggestion that the words were so broad as to 

allow everyone to rescue any one.  Such an interpretation, the trial judge reasoned, would render 
the words redundant.  He stated that while it may be argued that a law providing broader 

protection to the Good Samaritan would have been better public policy, it is not the law that 
Parliament adopted in s. 37.72   

[129] The trial judge was prepared to agree that “under his protection” did not describe a closed 

or defined class of cases, but found that it has to mean something.  He went on to state: 

Thus, in Webers, the fact that the person Mr. Webers intervened to 

protect from a blatantly unlawful and outrageous assault by eight 
hospital staff and police officers on a twenty-year employee of his 
who looked upon him as a father and whom he had escorted to the 

hospital when she was experiencing a breakdown, could very 
reasonably qualify as a person “under his protection” within the 

meaning of s. 37 of the Code.  The language of O’Connor J. to the 
effect that, “it means anyone who requires protection which the 
accused may be able to provide,” is clearly obiter and, with all due 

respect, hard to reconcile with the language of the section.  
Likewise, I do not have difficulty accepting that if a person recruits 

a stranger to assist him and the stranger agrees to offer that 
assistance, the relationship of a person under the stranger’s 
protection has likely thereby been created.73 

[130] I find no error in the trial judge’s analysis.  The words “under his protection” are capable 
of broad interpretation, but not so broad as to render the words redundant.  In R. v. Foley, Durno 

                                                                                                                                                             

 

70
 (1994), 95 C.C.C. (3d) 334 (Ont. Gen. Div.), at para. 49. 

71
 Wagner, at para. 132. 

72
 Ibid, at para. 47. 

73
 Ibid, at para. 48. 

20
16

 O
N

S
C

 8
07

8 
(C

an
LI

I)

77



28 

 

 

J. held that the scope of “under his protection” has not been defined by binding authority and 
appears to have developed on a case by case basis.74  While the courts in R. v. Tracey, and Foley 

applied Webers favourably, the facts of these cases are instructive.  

[131] In each case, the accused had a pre-existing relationship with the person being protected.  
In Webers, the person being protected looked upon the accused as a father.  In Tracey, the 

accused was protecting his girlfriend from her former boyfriend.  In Foley, a bouncer at a bar 
was found to be under the protection of the accused, who was another bouncer at the bar.75   

[132] While a pre-existing relationship with the person being protected may not be necessary to 
invoke s. 37, I agree with the trial judge that, on the facts of this case, the foetuses were not 
under the appellant’s protection.  The appellant would argue that she could intervene to protect a 

foetus from murder because she has a calling and has devoted her life to this cause.  In my view, 
this does not give her the entitlement or legal duty under s. 37 to protect the foetus.  The 

appellant had no relationship whatsoever with either the women at the abortion clinic or the 
foetuses she believed she was protecting.  Accordingly, the trial judge did not err when he found 
that the foetuses were not under the appellant’s protection within the meaning of s. 37. 

Does “force” require an act of violence or constraint? 

[133] The appellant submits that the trial judge erred in interpreting the word “force” as it is 

used in s. 37 to require an act of violence or constraint.  It is submitted that the words uttered by 
the appellant could be construed as fighting words and verbal assault when accompanied by a 
graphic image of an aborted child and that s. 37 is available to the appellant on that basis. 

[134] The appellant relies on the evidence of the clinic’s medical director, who testified that the 
appellant said to her patients, “Don’t kill your babies.  Don’t do this.  Don’t do that.  That’s for 

me verbal assault.”  She also described the appellant as “verbally very violent.” 

[135] The appellant contends that because the trial judge denied her motion to release the 
identities of and contact information for the patients at the clinic, there is no evidence about the 

subjective effect of her words and actions on those patients. 

[136] The respondent argues that the appellant’s actions did not constitute “force” within the 

plain meaning of s. 37.  At no time did she employ physical force or coercion against patients.  
As described by the appellant herself, her actions were anything but violent or forceful.  She 
testified, “If somebody has indicated that, ‘I don’t want to talk to you,’ if they have said that, or – 

then I – I don’t continue dialoging with them.” 
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[137] The trial judge set out 18 provisions of the Criminal Code and concluded that a reading 
of the Criminal Code overall indicates that the word “force” was intended to refer to an act of 

violence or constraint or something similar.  He added that to give “force” the meaning the 
appellant seeks would do violence to the clear and inescapable intention of Parliament in its 
choice of that word.76 

[138] Having applied the approach to statutory interpretation mandated by the Supreme Court 
and having considered the use of the word “force” in other parts of the Criminal Code, the trial 

judge found that while the appellant’s persuasive efforts in the clinic might fit within some 
linguistic definitions of “force,” they did not meet a criminal one.  In my opinion, he did not err 
in law.   

Is an abortion an assault? 

[139] The appellant submits that abortion is an act of violence and a fatal injury to unborn 

children whom she had a duty to protect.  Therefore, s. 37 was available to her to prevent an 
assault from occurring.  The respondent argues that the appellant may have believed that 
abortion is culpable homicide, but she cannot have reasonably believed that she was protecting 

any one from an unlawful assault. 

[140] I would also note that s. 265(1) of the Criminal Code defines “assault” using the word 

“person,” not “any one.”  The appellant concedes that “person” does not include a foetus.  In 
fact, this concession is central to her argument that there is a novel legal issue to be decided.  It 
makes little sense, then, for her to argue that she reasonably believed she was saving foetuses 

from assault when, by her own admission a foetus is not a person and, therefore, cannot be 
assaulted. 

[141] In any event, the trial judge assumed, for the sake of argument, that if a foetus is a human 
being, then whatever actions were taken by the clinic to abort the foetuses whose mothers 
attended the clinic, would be assaultive in nature vis-à-vis the foetuses, assaultive conduct being 

necessary to trigger the law of self-defence.77 

[142] Given my finding that the trial judge did not err in his interpretation of “force” and 

“under his protection,” the issue of whether an abortion is an assault would not affect the 
availability of s. 37.   

Can the appellant rely on the common law defence of others? 
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[143] The appellant submits that her acts were justified under the common law defence of 
others.  She relies on Handcock v. Baker78 and R. v. Duffy, where the English Court of Appeal 

held: 

Quite apart from any special relations between the person attacked 
and his rescuer, there is a general liberty even as between strangers 

to prevent a felony.79  

[144] The respondent argues that the cases cited by the appellant concern a right to prevent the 

commission of a felony, not a right to protect another person. 

[145] The trial judge rejected the appellant’s submission that she was entitled to rely on a broad 
common law defence of others.  He acknowledged that some cases refer to the preservation of 

common law defences, but noted that s. 8(3) of the Criminal Code preserves only those defences, 
which are not inconsistent with the Criminal Code.80  

[146] In my view, the trial judge was correct.  The restrictive language of s. 37, which permits 
the defence of others only in the event of an assault on someone under the accused’s protection, 
is inconsistent with a broad based common law defence of others. 

The Defence of Necessity 

[147] The trial judge found that the defence of necessity was not available to the appellant.  He 

reviewed the majority reasons Dickson J., as he then was, in Perka81 and noted that the defence 
is available in circumstances where an emergency excuses non-compliance with the law and 
“where the actor’s pursuit of some greater good justifies the otherwise unlawful conduct.”  He 

emphasized that the latter was not available to persons who violate the law because they believe 
the law conflicts with a higher social value.82  

[148] Of particular significance to the trial judge was the existence of reasonable legal 
alternatives available to the appellant.  She could, for example, engage in advocacy that 
complied with the terms of her probation or she could pursue a remedy in civil court. “The 

simple reality,” the trial judge concluded, “is that Ms. Wagner does not agree with the law and 
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chose to disobey it because she felt bound to do so by some higher calling.  This is a formulation 
of the law of necessity that the Supreme Court of Canada rejected outright in Perka.”83 

[149] The appellant submits that the trial judge erred in relying solely on the existence of a 
reasonable legal alternative and failed to consider four other conclusions reached by Dickson J. 
in Perka: 

(6)  negligence or involvement in criminal or immoral activity does not disentitle 
the actor to the exercise of necessity; 

(7)  actions or circumstances which indicate that the wrongful deed was not truly 
involuntary do disentitle; 

(9)  the defence only applies in circumstances of imminent risk where the action 

was taken to avoid a direct and immediate peril; 

(10) where the accused places before the court sufficient evidence to raise the 

issue, the onus is on the Crown to meet it beyond a reasonable doubt.84 

[150] In any event, the appellant urges this court not to follow Dickson J.’s judgment in Perka. 
Instead, this court should follow Wilson J.’s concurring reasons in Perka, which the appellant 

argues are consistent with the history and judgments of the common law.  The appellant submits 
that these authorities draw a distinction between acts motivated by unselfishness to save the 

human lives of others and acts motivated by selfishness to preserve one’s own life.   

[151] Addressing the argument that the trial judge erred in his application of Perka, the 
appellant contends that a foetus in a waiting room is in imminent danger and there is no legal 

alternative available for the foetus or the rescuer.  She submits that contrary to the suggestion of 
the trial judge, protesting would not save the foetus.  The harm inflicted is proportionate to the 

harm to be avoided, the death of a human being.  She also submits that the trial judge erred in 
failing to consider the defence of necessity from the perspective of the victim. 

[152] I do not agree.  The trial judge stated that he had reviewed the ten considerations listed in 

Perka that should be kept in mind when assessing the availability of the necessity defence.  It 
was the consideration of a reasonable legal alternative that struck him as particularly cogent in 

this case.85 
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[153] In Perka, Dickson J. emphasized that the requirement that there be no reasonable legal 
alternative will almost certainly be the most important one and goes to the heart of the defence of 

necessity.86 

[154] Moreover, the trial judge did not err in concluding that there was no urgency and that 
there was a reasonable legal alternative.  August 15, 2012 was just like any other day.  Ms. 

Wagner did not find herself by happenstance at the abortion clinic.  Her attendance at the clinic 
was pre-planned.  She had clear foreseeability of the circumstances by which she now seeks to 

excuse her actions.  She could have challenged her probation order or protested against abortion 
in some other way.  Instead, she deliberately contravened her probation order because she 
disagreed with it.  The defence of necessity is not available in these circumstances.  This 

conclusion is consistent with a number of cases in which the defence of necessity was rejected in 
circumstances very similar to this case. 87 

[155] Finally, there is no merit to appellant’s argument that the trial judge erred in failing to 
consider the defence of necessity from the perspective of the victim. Nothing in Perka or R. v. 
Latimer88 supports such a requirement. 

[156] The appellant urges this court to follow Wilson J.’s concurring reasons in Perka instead 
of Dickson J.’s.  I reject this submission for two reasons.  

[157] First, the defence of necessity would not be available to the appellant even under Wilson 
J.’s reasons in Perka.  Wilson J. would have expanded the defence of necessity to circumstances 
where an accused violates a law while fulfilling a duty reflected in the legal system.  Importantly, 

she would not have expanded the defence for ethical duties. 89  

[158] The appellant contends that there is a legal duty to save human life.  I find no support for 

that proposition in the cases cited by the appellant.  The historical tort cases on which the 
appellant relies stand for the proposition that a rescuer who is injured in the course of a rescue 
may sue a defendant whose negligent conduct caused the need for a rescue.90  The courts’ 

comments in these cases on the natural instinct of humans to rescue others speak to the element 
of foreseeability in a negligence claim.  In no way do they stand for the proposition that there is a 

legal duty to save human lives. 
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[159] Second, assuming that I had the power to overturn binding jurisprudence from the 
Supreme Court, I would not do so in these circumstances. The appellant’s criticism of Dickson 

J.’s reasons in Perka focuses on a single comment that a defence of necessity based on 
justification could become a mask for anarchy. The appellant argues that this concern was only 
present in common law cases dealing with selfish acts of self-help (such as cannibalism),91 and 

not in unselfish acts to rescue others (such as pulling down a house on fire to prevent the fire’s 
spreading).92 Even if there is merit to this distinction, the substance of the passage suggests that 

Dickson J.’s concern was that a defence of justification would “invite the courts to second-guess 
the legislature and to assess the relative merits of social policies underlying criminal 
prohibitions.”93 The concern appears well-founded on the facts of this case. The trial judge was 

correct to rely on Dickson J.’s reason in Perka. 

[160] The appellant’s arguments do not persuade this court that the trial judge erred in 

concluding that the defence of necessity was not available to her. 

Mistake of Fact 

[161] The appellant believes that a foetus is a human being, a state of facts which, if true, 

would justify or excuse her breach of probation and mischief charges.  She argues that if a foetus 
is not a human being, then it must be an animal by default.  Animals are protected from wanton 

and needless killing under s. 445(1)(a) of the Criminal Code.   

[162] For the common law mistake of fact defence to apply, the appellant must honestly believe 
in circumstances which, if they were true, would render her conduct innocent.94 The defence 

does not operate to excuse criminal conduct based on a disagreement with the current state of the 
law.  As stated in s. 19 of the Criminal Code, “Ignorance of the law by a person who commits an 

offence is not an excuse for committing that offence.” 

[163] The trial judge interpreted the appellant’s attempts to argue a mistake of fact defence as 
“a palpable effort to sneak the viva voce evidence in through the window after the doors had 

been closed.”  He stated that the very notion that the appellant was operating under a mistake of 
fact struck him as entirely disingenuous.  She knew that the legal status of a foetus is a question 

of law.  She just fervently disagreed with it.  And she knew exactly what was going on at the 
clinic.95 

[164] I see no error in the trial judge’s analysis.  

                                                 

 

91
 R. v. Dudley and Stephens, (1884) 14 Q.B.D. 273. 

92
 Mouse’s Case (1609), 12 Co. Rep. 63. 

93
 Perka, at para. 32. 

94
 R. v. Pappajohn, [1980] 2 S.C.R. 120. 

95
 Wagner, at para. 146. 
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[165] As for the animal cruelty argument, it seems to me that the appellant once again falls into 
the error of mistaking a legal category for a “natural” or “factual” category. Whether a foetus 

falls under the category of “animals,” as the term is used in the Criminal Code, is a question of 
law.  A finding that a foetus does not fall under the legal category of a person does not 
necessitate the conclusion that a foetus must fall under the legal category of animals.   

[166] As the trial judge noted, “Experts in animal husbandry would laugh you off the farm if 
you said that a sheep was “cattle”, yet that is precisely what Parliament says in the Criminal 

Code. That is because legal characterization, legal status and legal limitations are inherently 
normative processes.”96  I have little difficulty in finding the animal cruelty provisions of the 
Criminal Code do not apply in this case. 

The Probation Orders 

[167] The appellant argues that her probation orders are unconstitutional because they violate 

her freedoms of conscience, speech, expression and liberty to save human life and offend ss. 2 
and 7 of the Charter. 

[168]  The trial judge found that the appellant’s arguments regarding the constitutionality of her 

probation orders were barred by the rule against collateral attacks on court orders.  He held that 
the appropriate forum for such arguments is before the trial judge and, thereafter, before an 

appellate court if her arguments did not find favour at trial.97  

[169]  The trial judge referred to Canada (Human Rights Commission) v. Taylor, where 
McLachlin J., as she then was, speaking for the minority, said: 

If people are free to ignore court orders because they believe that 
their foundation is unconstitutional, anarchy cannot be far behind.  

The citizens’ safeguard is in seeking to have illegal orders set aside 
through the legal process, not in disobeying them.98 

[170] In response to submissions made by counsel for the appellant, the trial judge 

acknowledged that a breach of probation might be justified under the defence of necessity if, for 
example, it involved saving someone from death in a burning building or rescuing inmates from 

a concentration camp in Nazi Germany.  But the trial judge did not view the appellant’s 
attendance at the clinic in a similar light.   

                                                 

 

96
 Ibid, at para. 111. 

97
 Wagner, at para. 140. 

98
 Ibid, at para. 141; [1990] 3 S.C.R. 892, at para. 184. 
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[171] He found that the appellant showed a “wilful disregard of a law she was fully aware of, 
which she disagreed with and which she chose to flout, disregarding the interests of the clinic’s 

patients, their companions and the clinic’s operators, which the highest court in the land has long 
deemed worthy of protection.”99  

[172] The trial judge did not err in his analysis of the rule against collateral attacks on court 

orders.   

[173] Section 732.1(3)(h) of the Criminal Code specifically authorizes a sentencing judge to 

impose reasonable conditions on an offender to protect society and to facilitate reintegration into 
the community. 

[174] In my view, the condition prohibiting the appellant from being within 100 meters of any 

abortion clinic was reasonable, given her actions at the clinic, her wilful and flagrant breaches of 
past orders and her admission that she will not be deterred from breaking the law.   

[175] Accordingly, there is no merit to this ground of appeal. 

Disposition 

[176] For these reasons, the appeal is dismissed. 

 

 

 
 
 

 
 

 
Dunnet J.   

 

Released: December 22, 2016 

                                                 

 

99
 Ibid, at para. 143. 
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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The 1988 Morgentaler decision left undecided whether or not a foetus was a “human 

being” and included within the meaning of s. 7 of the Charter.1 “Human being” as currently 

defined by s. 223(1) of the Criminal Code excludes any human being who has not yet been born 

alive: “A child becomes a human being within the meaning of this Act when it has completely 

proceeded, in a living state, from the body of its mother…”2 

2. The definition of “human being” has significant legal and practical ramifications for 

Canadians. For example, in 2012, the now repealed s. 37(1) of the Criminal Code provided: 

“Everyone is justified in using force to defend himself or any one under his protection from 

assault, if he uses no more force than is necessary to prevent the assault or the repetition of it.” 

3. The Applicant, Mary Wagner, believed s. 37(1) provided legal justification for acts to 

save the lives of unborn children. Fundamentally, her Trial was about whether the words “any 

one” in s. 37(1) include all natural human beings (i.e. those born and unborn) or only those 

human beings that were within the definition of “human being” set out in s. 223(1). 

4. This test case raises fundamental questions of public importance, including: 

• whether, at law, the words “any one”, “every individual” or “everyone” are 
appropriately restricted by s. 223(1) of the Criminal Code; 

• whether s. 223(1) of the Criminal Code is itself constitutionally compliant; and 

• whether an accused person should be denied the right to furnish evidence in 
support of a defence under the Criminal Code based on the implications of that 
defence for abortion in Canada. 

5. By granting Leave, this Honourable Court can examine the scope of Parliament’s 

authority to determine who should fit within the legal definition of “human being” and determine 

 
1 R. v. Morgentaler, 1988 CarswellOnt 45 SCC at para. 189. 
2 Section 223, Criminal Code, R.S.C., 1985 c. C-46. 
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whether the words “any one” (in the Criminal Code and legislation across Canada) or 

“everyone” and “every individual” (in the Charter context) includes a foetus. 

B. Statement of Facts 

Factual Summary 

6. The Applicant, Mary Wagner, is a pro-life activist who was bound by probation orders 

requiring her to keep the peace and be of good behaviour and barring her from attending any 

abortion clinic or communicating with any person at an abortion clinic in Ontario. 

7. On the morning of August 15, 2012, the Applicant was arrested for the crimes of breach 

of probation and mischief after she 

• entered the secure reception area of a private abortion clinic in Toronto; and 

• used the force of words and the gift of roses to persuade pregnant mothers from 

proceeding with scheduled abortions. 

8. At Trial, the Applicant conceded her behaviour interfered with the business operations of 

the abortion clinic.3 That was the point. 

9. The Applicant relies on s. 37(1) of the Criminal Code; she testified that her intention was 

to save the lives of unborn human beings (included within the meaning of “any one”), who she 

believed were under her protection, by using the force of words and moral persuasion to prevent 

the imminent lethal assault inherent in an abortion. Twelve pregnant women went to the abortion 

clinic that morning, and when they left, they were no longer pregnant, after having an abortion.4 

 
3 Proceedings at Trial, December 12, 2013, Concession at p. 65, lines 4-32; p. 66, lines 1-11 [Tab 
4A]. 
4 Proceedings at Trial, December 12, 2013, p. 28, lines 1-14; p. 29, lines 14-22; p. 30, lines 1-10; 
p. 31, lines 1-8; p. 33, lines 22-32; p. 34, lines 1-17; p. 37, lines 1-32; p. 38, lines 1-33; p. 52, 
lines 4-32; p. 53, lines 1-24; p. 70, lines 3-9; p. 72, lines 13-31; p. 73, lines 1-29; p. 78, lines 8-
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10. The abortion provider, Dr. Markovic, testified the words she heard the Applicant say to 

her patients constituted force equivalent to physical violence: “Don’t kill your babies, don’t do 

this, don’t do that. That’s for me verbal assault.”5 

Proceedings at Trial: Ontario Court of Justice 

11. The Crown refused to make an admission that the unborn children at the clinic were 

“human beings”, but conceded under questioning by the Trial Judge, that if the Court found that 

an unborn child was a human being, and that its life was terminated by abortion, then abortion 

was an assault, within the meaning of s. 37(1). 

12. To extend the scope of s. 37(1) to the Applicant’s protection of unborn human beings, she 

challenged the constitutionality of s. 223 of the Criminal Code. To succeed under s. 52(1) of the 

Constitution Act, 1982, the Applicant’s evidentiary burden required her to establish: 

• that unborn children are in fact, truth, science and medicine, human beings, 

• that s. 223 violates s. 7 and 15 Charter rights, and 

• that the definition of “human being” in s. 223(1) cannot be saved by s. 1 of the 
Charter. 

13. The Applicant engaged two prominent international experts, Dr. Condic in embryology 

and Dr. Thorp in medicine. Both prepared written opinions of their evidence, which 

unequivocally concluded that unborn children were biologically individual human beings from 

the time of their conception. Their evidence was marked as exhibits for identification only.6 No 

expert evidence was filed by the Crown to contradict the opinions of these experts. In response to 

 

31; p. 79, lines 1-30; p. 80, lines 1-11 [Tab 4B]; Proceedings at Trial, March 3, 2015, p. 5, lines 
18-24; p. 7, lines 2-14; and p. 11, lines 6-20 [Tab 4C]. 
5 Proceedings at Trial, December 6, 2013, p. 149, lines 3-34 [Tab 4D]. 
6 Letter of Dr. John Thorp Jr. dated February 26, 2014 [Tab 4E]; Statement of Maureen Condic, 
Ph. D. dated February 14, 2015 [Tab 4F]; R. v. Wagner, 2015 ONCJ 1862, at para. 101. 
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the submissions of the Applicant, the Crown denied that a foetus was a human being or a 

person.7 

14. The Trial Judge 

• refused to permit the Applicant’s experts to give evidence; 

• refused to admit uncontested written expert evidence that unborn children 
(foetuses) were human beings; and 

• refused to make a finding of fact that an abortion kills a human being. 

15. Although the Applicant was granted personal standing by the Trial Judge to raise her 

constitutional challenge to s. 223, she was forced to do so without the benefit of an evidentiary 

foundation. The Trial Judge ruled that hearing evidence would be a waste of the Court’s time, 

reasoning “…although it is of no practical benefit to Ms. Wagner in the circumstances, I would 

be inclined to agree with her that, leaving aside for present purposes the patent weakness of her 

constitutional argument, in the circumstances of this case she has personal standing to challenge 

s. 223 of the Criminal Code”.8 

16. The Trial Judge ruled that the Court had the power to deny the evidentiary hearing 

needed to make a constitutional challenge to the validity of legislation.9 It was unprecedented for 

the Trial Judge to expand the authority to deny evidence needed to establish the factual 

foundation to assist in resolving the Applicant’s constitutional law challenge in the face of 

 
7 Proceedings at Trial, February 4, 2014, p. 60, lines 1-33; p. 61, lines 1-8; p. 62, lines 1-8; p. 64, 
lines 13-16 [Tab 4G]; May 13, 2014, p. 9, lines 13-33; p. 10, lines 1-33; p. 11, lines 1-33; p. 12, 
lines 1-16; p. 22, lines 1-24; p. 76, lines 11-33; p. 77, lines 1-5, 19-33; p. 78, lines 1-8; p. 82, 
lines 11-26; p. 83, lines 24-32; p. 84, lines 1-32; p. 85, lines 1-24 [Tab 4H]. 
8 R. v. Wagner, 2015 ONCJ 66, at para. 136. 
9 R. v. Wagner, 2015 ONCJ 66, at para. 67, 70; R. v. Durette, 1992 CarswellOnt 955 (ONCA); R. 
v. Kutynec, 1992 CarswellOnt 79 (ONCA) para. 11, 15; R. v. Pires; R. v. Lising [2005] S.J.C.  
No. 67, at para. 34-35. 
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binding authority from this Honourable Court requiring the development of a proper evidentiary 

record to challenge the constitutionality of legislation.10 

17. The Trial Judge rejected the Applicant’s secondary defences of necessity and mistake of 

fact. The Applicant was convicted on both charges. 

Summary Conviction Appeal Proceedings: Ontario Superior Court of Justice 

18. Dunnett, J. upheld the rulings and decision of the Trial Judge, holding the current case 

law “leaves no room for a determination that an unborn child has the right to life under s. 7 or 

equality rights under s. 15 of the Charter.”11 

19. Like the Trial Judge, Dunnett J. adopted an outcome-determinative framing of the case 

that pegged this case with other clearly distinguishable cases about personhood and the legal 

status of the foetus, to evade making a finding a fact that an unborn child was a “human being” 

within the meaning of s. 223. 

20. Dunnett, J. never decided whether or not an unborn child was a human being.12 Instead, 

Dunnet J. ruled against the Applicant’s s. 7 and 15(1) Charter arguments, noting the excluded 

evidence could not assist with deciding the material issues before the court.13 

Ontario Court of Appeal 

21. On September 14, 2020, Justices Tulloch, Paciocco and Havison Young, JJ.A. dismissed 

the Applicant’s application to be heard by the Ontario Court of Appeal. 

 
10 R. v. Videoflicks, [1986] 2 SCR 713, para. 114-115, 228-229; MacKay v. Manitoba, [1989] 2 
S.C.R. 357, para. 8-9, 19-21R. v. Seaboyer; R. v. Gayne 1991 CarswellOnt 109 (SCC) at para. 
34, 37, 39, 48-49, 56, 59.  
11 R. v. Mary Wagner, 2016 CarswellOnt 21758, O.S.C.J. at para. 38. 
12 R. v. Mary Wagner, 2016 CarswellOnt 21758, O.S.C.J. at para. 74. 
13 R. v. Mary Wagner, 2016 ONSC 8078, 2016 CarswellOnt 21758 (OSCJ) at para. 38, 85. 
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PART II – STATEMENT OF ISSUES 

22. This application for Leave raises the following issues of public importance:

Issue No. 1: Who should fit within the legal definition of “human being”?

Do the words “any one” or “everyone” and “every individual” include a foetus; are the
words “any one” or “everyone” appropriately restricted by s. 223(1) of the Criminal
Code; is s. 223(1) of the Criminal Code constitutionally compliant

Issue No. 2: Denial of the right to furnish evidence in support of a defence under the

Criminal Code based on its implications for abortion in Canada

Did the Trial Judge violate the s. 7 and s. 11(d) Charter rights of the Applicant, and s.
650(3) of the Criminal Code by denying her right to an evidentiary hearing; was the
Applicant wrongly deprived of her defence, including under s. 37(1) and s. 8(3) of the
Criminal Code

PART III – STATEMENT OF ARGUMENT 

Issue No. 1: Who should fit within the legal definition of “human being”? 

Are born alive human beings also human beings before birth? 

23. This Honourable Court is invited accept the uncontested evidence of the Applicant’s

experts that a new and unique human being comes into existence at the moment of its

conception. The Crown led no scientific or medical evidence to the contrary.

Is s. 223(1) of the Criminal Code constitutionally compliant? 

24. Section 15(1) of the Charter bestows equality rights to “every individual”. In the French

version, the phrase, “ne fait acception de personne” translates into English as “every individual.”

There is no discrepancy or ambiguity. “Individual” is universally defined in dictionary

definitions as “a single human being” as distinguished from a group.14

14 https://www.linguee.com/french-english/translation/ne+fait+acception+de+personne.html; 
https://www.dictionary.com/browse/individual;  
https://www.merriam-webster.com/dictionary/individual;  
https://www.lexico.com/definition/individual. 
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25. Every individual means a natural “human being.” Assuming the truth of the opinion of 

the Applicant’s uncontradicted experts, the meaning of “human being” includes every unborn 

child. To the extent that s. 233(1) excludes every individual, can it be considered constitutionally 

compliant under s. 15(1) of the Charter? 

26. If s. 15(1) of the Charter includes the unborn in the class of “every individual”, then the 

s. 223(1) definition of “human being” creates an arbitrary distinction between individuals. 

27. The right to equality is an inherent human right that is not conferred by mere positive 

law, nor capable of being abridged or abrogated by positive law. As such, should s. 233(1) be 

permitted to restrict an interpretation of s. 15(1) which includes the unborn? 

28. A law passed by Parliament that excludes one class of human beings from the definition 

of human being is a positive law inferior to constitutional law. It is a fundamental precept that a 

legislative enactment cannot override entrenched constitutional provisions of s. 15(1) that guards 

the human rights of all individual human beings to equality, irrespective of age, size, stage of 

development, condition of dependency, or location of existence. 

29. Judicial deference to Parliamentary choice, whether by action or inaction, does not 

immunize Parliament’s decisions from Charter scrutiny. In a constitutional democracy, it is the 

role of the courts to interpret the constitution, which is the instrument that limits the authority of 

Parliament.15 

Is s. 7 of the Charter violated by s. 223(1) of the Criminal Code? 

30. The Applicant argues that s. 7 of the Charter grants “everyone” the right to life, and 

“everyone” includes the unborn. 

 
15 Vriend v. Alberta, 1998 CarswellAlta 210 SCC at para. 51-57; 65-66. 
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31. In Morgentaler, the legal definition of “everyone” in s. 7 was not decided or considered 

by this Honourable Court.16 Since Morgentaler, this Honourable Court has not been given an 

opportunity to decide whether the Court of appeal in Borowski erred by not applying the 

common language rule when it decided that “everyone” in s. 7 does not apply to the unborn.17 

32. The Court of Appeal in Demers similarly refused to answer the question as to whether 

“everyone” in s. 7 includes the unborn, reasoning that it was left with “no room” to decide this 

issue after this Honourable Court ruled in Tremblay v. Daigle and Winnipeg Child that an unborn 

child was not a person and therefore did not have either legal or juridical rights.18 Left 

unanswered is whether human beings who are denied juridical rights are still entitled to 

constitutional rights under s. 7 of the Charter. 

33. In Tremblay v. Daigle, the father of an unborn human being challenged the decision of 

the mother to abort their child. At stake was whether a foetus was a “human being” under a 

Québec statute, the Charter of Human Rights and Freedoms, which grants in s. 1 “every human 

being the right to life” and the possession of “juridical personality”. 

34. This Honourable Court held that the failure of Québec provincial legislature to define 

“human being” or “person” meant it did not intend to include the unborn in the Québec Charter. 

Left open was whether an unborn human being is included within the meaning of “everyone” in 

s. 7.19 

35. The case of Winnipeg Child involved the legality of a judicial order to detain a pregnant 

mother to prevent harm to her unborn child. The case did not involve interpreting either s. 7 or s. 

 
16 R. v. Morgentaler, 1988 CarswellOnt 45 SCC at para. 222, 230-232, per McIntyre, J; para. 
189, Beetz J. 
17 Borowski v. Canada (Attorney General), 1987 CarswellSask 342 Sask C.A. at para. 65; 
Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 (S.C.C.) paras. 14, 26. 
18 R. v. Demers, 2003 BCCA 28 at para. 23; Tremblay c. Daigle, 1989 CarswellQue 124 SCC; 
Winnipeg Child & Family Services (Northwest Area), 1997 CarswellMan 475. 
19 Québec Charter of Human Rights and Freedoms, R.S.Q. c.-12; Tremblay v. Daigle, 1989 
CarswellQue 124 SCC at pp. 5, 13, 20. 
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15(1) of the Charter. Chief Justice McLachlin held the order was unlawful, because only after a 

child is born alive and becomes a legal or juridical person is that child a juridical person 

protected by the common law.20 

36. In Dobson, a non-Charter case, this Honourable Court created an exception to the 

common law rule that a born alive child could sue a tortfeasor for its pre-birth injuries, as matter 

of public policy to shield mothers who negligently or deliberately injured their unborn child.21 

Unresolved issue of public importance 

37. It is still an open question of whether “everyone” in s. 7 applies to unborn human beings, 

as this precise narrow Charter question has never been squarely presented and decided by this 

Honourable Court. 

38. The Trial Judge avoided this issue, ruling that the Applicant was so “hemmed in” by 

authoritative case law that “she could not possibly prevail.”22 The appellate judge decided that 

the appellate case law “leaves no room for a determination that an unborn child has the right to 

life under s. 7 or equality rights under s. 15 of the Charter.”23 

39. It is submitted that both courts missed the point raised by the Applicant. This case raises 

a unique, unprecedented constitutional challenge to s. 223(1) of the Criminal Code that has 

nothing to do with juridical personhood under the common law or a statute. Neither of the Courts 

below considered the dissenting judgment of Sopinka and Major JJ. in Winnipeg Child, who 

decided that the “born alive” rule was scientifically out of date and should be abandoned.24 

 
20 Winnipeg Child & Family Services (Northwest Area) v. G (D.F.), 1997 CarswellMan 475 SCC 
at para. 11-15. 
21 Dobson (Litigation Guardian of) v. Dobson, [1999] 2 S.C.R. 753 CarswellNB 248 SCC at 
para. 22-24, 84, 114. 
22 R. v. Wagner, 2015 CarswellOnt 1982 O.C.J. at para. 126. 
23 R. v. Mary Wagner, 2016 CarswellOnt 21758, O.S.C.J. at para. 38. 
24 Winnipeg Child & Family Services (Northwest Area) v. G (D.F.), 1997 CarswellMan 475 SCC 
at para. 113, 116, 118-120. 
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40. Courts have a duty to rise above political debate and tackle challenging questions,

including whether Parliament’s definition of “human being” infringes the constitutional right to

life of unborn human beings. Deference to Parliament is no excuse. Section 52(1) of the

Constitution Act, 1982: “…affirms the constitutional power and obligation of courts to declare

laws of no force to the extent of their inconsistency with the Constitution…There is nothing in

our constitutional arrangement to exclude ‘political questions’ from judicial review where the

Constitution itself is alleged to be violated.”25

Can s. 223(1) be Saved Under s. 1 of the Charter? 

41. Does the means chosen by Parliament to legalize abortion infringes upon the right to life

and the equality of unborn human beings? It is submitted that s. 223(1) violates ss. 7 and 15(1) of

the Charter, and must be declared to be of no force and effect, pursuant to s. 52(1) of the

Constitution Act, 1982.

42. The effect of s. 223(1) is overbroad, disproportionate, and results in arbitrary distinctions

between the born and unborn. A criminal law that is shown to be irrational or arbitrary infringes

s. 7. The right to life protected by s. 7 is foundational and cannot be overridden by competing

Charter, political or social interests.26

Issue No. 2: Denial of the right to furnish evidence in support of a defence under the 
Criminal Code based on its implications for abortion in Canada 

Was the Appellant’s right to a Fair and Impartial Trial Violated by the denial of an 
Evidentiary Hearing? 

43. The denial of an evidentiary hearing was unlawful, violating the Applicant’s fight to

make full answer and defence:

“The precept that the innocent must not be convicted is basic to our concept of justice” 
[34] “Thus our courts have traditionally been reluctant to exclude even tenuous defence

25 Chaoulli v. Quebec (Attorney General), 2005 SCC 35 at para. 193, 89, 183. 
26 R. v. Malmo-Levine, 2003 SCC 74 at para. 203, 135, 142, 271. 
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evidence.”[37] … It has long been recognized that an essential facet of a fair hearing is 
the "opportunity to adequately state [one's] case"…  This applies with particular force to 
the accused, who may not have the resources of the state at his or her disposal.  …  The 
right of the innocent not to be convicted is dependent on the right to present full answer 
and defence. This, in turn, depends on being able to call the evidence necessary to 
establish a defence and to challenge the evidence called by the prosecution. … If the 
evidentiary bricks needed to build a defence are denied the accused, then for that accused 
the defence has been abrogated as surely as it would be if the defence itself was held to 
be unavailable to him. … In short, the denial of the right to call and challenge evidence is 
tantamount to the denial of the right to rely on a defence to which the law says one is 
entitled. [39]” “Canadian courts… have been extremely cautious in restricting the power 
of the accused to call evidence”. [48] “…the circumstances where truly relevant and 
reliable evidence is excluded are few, particularly where the evidence goes to the 
defence” [49] “…to deny a defendant the building blocks of his defence is often to deny 
him the defence itself”. [56] … The examples show that the evidence may well be of 
great importance to getting at the truth and determining whether the accused is guilty or 
innocent under the law -- the ultimate aim of the trial process. [59]”27 

44. A proper evidentiary record is required for a constitutional challenge and for non-

constitutional defences too. Accordingly, the absence of a factual base is a fatal flaw to challenge 

legislation, and judicial obstruction denying an evidentiary record results in an unfair trial.28 

45. The goal of a trial is to ascertain the truth: “The goal of the court process is truth seeking 

and, to that end, the evidence of all those involved in judicial proceedings must be given in a way 

that is most favourable to eliciting the truth.” Scientific evidence serves to establish innocence, 

as well as guilt.29 

46. Denying the evidentiary hearing violated the appellant’s s. 7 and 11 (d) Charter rights 

and s. 650(3) of the Criminal Code. The Trial Judge deliberately refused to admit the 

uncontested medical and scientific truth that 

 
27 R. v. Seaboyer; R. v. Gayne 1991 CarswellOnt 109 (SCC) at para. 34, 37, 39, 48-49, 56, 59. 
28 R. v. Videoflicks, [1986] 2 SCR 713, para. 114-115, 228-229; MacKay v. Manitoba, [1989] 2 
S.C.R. 357, para. 8-9, 19-21. 
29 Boucher v. The Queen, [1955] S.C.R. 16 (S.C.C.), para 26; R. v. Levogiannis, [1993] 4 S.C.R. 
475 (S.C.C.), para. 14 per L'Heureux-Dubé J.; R. v. Nikolovski, [1996] 3 S.C.R. 1197 (S.C.C.) 
para. 13-14 per Cory, J. 
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• the life of a human being begins at conception; and 

• abortion is a fatal assault upon a living human being, 

even though he knew that was the “core question” in the case.30 

47. By reframing the case as an attempt to overturn prior personhood rulings by this Court, 

the courts below deviated from the Amended Notice of Constitutional Question filed on February 

4, 2014 that said nothing about personhood and focused on the constitutional validity of s. 223:  

“Mary Wagner seeks a constitutional remedy under s. 52 of the Constitution Act, 1982 to 
declare Section 223 of the Criminal Code to be of no force and effect. The practical 
effect is that the defendant will then be able to make full answer and defence under s. 37 
of the Criminal Code. Unborn human beings will then be within the scope of “anyone” 
protected by s. 37 … from the very being of their existence, the moment of 
conception.”31 

48. Despite this, the Trial Judge incorrectly stated: “… the defendant is in effect asking me to 

overturn the Supreme Court of Canada in circumstances where there has been no material 

intervening change in the law or the relevant science or other facts.”32 

49. The Trial Judge expressed a personal opinion that even if all the facts were found in the 

Applicant’s favour, “nothing in this case …. could possibly result in the relief the applicant 

seeks” and that “[T]here is no realistic basis upon which the effectively absolutist view espoused 

by Ms. Wagner can prevail.” 

50. Further, the Trial Judge stated he could not “rationally conceive any way” the Applicant 

could succeed before the Supreme Court of Canada, and “could not imagine” the Supreme Court 

of Canada even remotely allowing for the possibility that an unborn child was a human being. 

The Trial Judge’s personal opinion that the Applicant’s constitutional challenge was futile 

 
30 R. v. Wagner, 2015 ONCJ 66, at para. 120. 
31 Amended Notice of Constitutional Question [Tab 4I].  
32 R. v. Wagner, 2015 ONCJ 66, at para. 75. 
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resulted in adverse unfair rulings, an unfair trial, and an inability to make full answer and 

defence.33 

Was the Appellant Wrongfully Deprived of Her Defence Under s. 37(1) of the Criminal Code? 

51. In People v. Kurr, a pregnant mother with quadruplets was permitted to rely upon the 

self-defence of others, the equivalent of s. 37, to protect her unborn children and to justify killing 

her abusive boyfriend who was punching her in the stomach.34 She was acquitted.

52. Here, both judges below failed to consider the possibility that an unborn human being 

who is not a legal person could fall within the protection of a statute intended to protect a human 

being from a possibly fatal assault.

53. Did Dunnett J. err in law by failing to use the proper approach to determine the 

meaning of “any one” or “toute personne” in s. 37 of the Criminal Code? With respect, Dunnett

J. did not apply the settled common language rule, and the principles of bilingual interpretation.

Further, she failed to read the words “in their entire context and in their grammatical and

ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention

of Parliament.”35

54. This Honourable Court has held: “The rule that statutes are to be construed according to

the meaning of the words in common language is quite firmly established and it is applicable to

statutes dealing with technical or scientific matters…”36 The proper way to construe the words of

a statute written in two languages is:

“… to read its words in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention of 

33 R. v. Wagner, 2015 ONCJ 66, at para. 72, 149, 126; Yukon Francophone School Board v. 
Yukon Territory (A.G.) 2015 SCC 25 (SCC) para. 20-37. 
34 People v. Kurr, 654 N.W.2d 651 (Mich. Ct. App. 2002) at pp. 654-655. 
35 Dreidger, Construction of Statutes (Second ed. 1983) 87, applied in R v. Sharpe, 2001 SCC 2 
at para 33. 
36 Pfizer Co. v. Deputy Minister of National Revenue (Customs & Excise),1975 CarswellNat 386, 
para. 8. 
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Parliament. … Both language versions of federal statutes are equally authoritative. Where 
the meaning of the words in the two official versions differs, the task is to find a meaning 
common to both versions that is consistent with the context of the legislation and the 
intent of Parliament.”37 

55. In this case, the appeal court failed to properly engage in the proper analysis of bilingual 

statutory interpretation set out by this Court in R. c. Bois: 

“ … where one version is ambiguous and the other is clear and unequivocal, the common 
meaning of the two versions would a priori be preferred; … where one of the two 
versions is broader than the other, the common meaning would favour the more restricted 
or limited meaning: … The Criminal Code is a bilingual statute of which both the 
English and French versions are equally authoritative. … statutory interpretation of 
bilingual enactments begins with a search for the shared meaning between the two 
versions. … Unless otherwise provided, differences between two official versions of the 
same enactment are reconciled by educing the meaning common to both. Should this 
prove to be impossible, or if the common meaning seems incompatible with the intention 
of the legislature as indicated by the ordinary rules of interpretation, the meaning arrived 
at by the ordinary rules should be retained. There is, therefore, a specific procedure to be 
followed when interpreting bilingual statutes. The first step is to determine whether there 
is discordance. If the two versions are irreconcilable, we must rely on other principles: … 
A purposive and contextual approach is favoured:  
… We must determine whether there is an ambiguity, that is, whether one or both 
versions of the statute are "reasonably capable of more than one meaning… If there is an 
ambiguity in one version but not the other, the two versions must be reconciled, that is, 
we must look for the meaning that is common to both versions … The common meaning 
is the version that is plain and not ambiguous:  
… If neither version is ambiguous, or if they both are, the common meaning is normally 
the narrower version: … There is a third possibility: one version may have a broader 
meaning than another, in which case the shared meaning is the more narrow of the 
two…The second step is to determine whether the common or dominant meaning is, 
according to the ordinary rules of statutory interpretation, consistent with Parliament's 
intent: … First of all, therefore, these two versions have to be reconciled if possible. To 
do this, an attempt must be made to get from the two versions of the provision the 
meaning common to them both and ascertain whether this appears to be consistent with 
the purpose and general scheme of the Code…. Finally, we must also bear in mind that 
some principles of interpretation may only be applied in cases where there is an 
ambiguity in an enactment. … Other principles of interpretation — such as the strict 

 
37 Schreiber v. Canada (Attorney General) 2002 SCC 62, at para. 54. 
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construction of penal statutes and the Charter values presumption — only receive 
application where there is ambiguity as to the meaning of a provision."38 

56. There are no irreconcilable differences between the French and English versions of the 

words “any one” and “toute personne.” When the words “toute personne” are translated from 

French to English, they match “anyone,” the word in the English version of s. 37. 

57. Is it an error of law to translate “toute personne” to mean a “legal person” or a “juridical 

person”? Only the words, “toute personne morale” or “personne morale” translate into a legal or 

juridical person. A correct translation results in the conclusion that there is no ambiguity or 

difference between the English and French versions in s. 37. 

58. Both versions mean “any one,” which includes all human beings, including unborn 

human beings. If the French version of s. 37 used the words, “toute personne morale” or 

“personne morale,” then the appeal court would be correct to interpret those words as a legal or 

juridical person, a status that only extends to natural persons who are born alive and endowed 

with juridical and legal rights. But s. 37 does not.39 

Was the Appellant Wrongly Deprived of the Defences of Necessity and Mistake of Fact? 

59. The Applicant argues that the common law defence of necessity found in s. 8(3) of the 

Criminal Code also excuses her morally involuntary behaviour and conduct from criminal 

liability, in accordance with s. 7 of the Charter: 

“Although moral involuntariness does not negate the actus reus or mens rea of an 
offence, it is a principle which, similarly to physical involuntariness, deserves protection 

 
38 R. c. Bois 2004 SCC 6, 2004 CarswellQue 139, para. 26-31. 
39 https://www.linguee.com/french-english/translation/toute+personne.html;  
https://context.reverso.net/translation/french-english/toute+personne;  
https://www.linguee.com/french-english/translation/toute+personne+morale.html; 
https://context.reverso.net/translation/french-english/toute+personne+morale;  
https://www.linguee.com/french-english/translation/personne+morale.html;  
https://context.reverso.net/translation/french-english/personne+morale; R. v. Mary Wagner, 2016 
CarswellOnt 21758 at para. 117-123. 
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under s. 7 of the Charter. It is a principle of fundamental justice that only voluntary 
conduct — behaviour that is the product of a free will and controlled body, unhindered by 
external constraints — should attract the penalty and stigma of criminal liability. 
Depriving a person of liberty and branding her with the stigma of criminal liability would 
infringe the principles of fundamental justice if the accused did not have any realistic 
choice.”40 

60. To qualify for this defence of mistake of fact the Applicant must have had “an honest 

belief in a state of facts which, if existed, would be a legal justification or excuse.”41 There is no 

doubt she honestly believed unborn babies were human beings, and that the unborn children at 

the clinic on August 15, 2012 faced imminent death. Given the absence of a finding that unborn 

children were human beings, the Applicant’s acts were based upon a mistake of fact that entitles 

her to an acquittal. 

61. In Latimer, this Honourable Court rejected the necessity defence claimed by a parent who 

murdered his disabled child: “In considering the defence of necessity, we must remain aware of 

the need to respect the life, dignity and equality of all individuals affected by the act in 

question.”42 

62. If the right to life of a human being disentitles a murderer from relying upon the defence 

of necessity, is the reverse true? Can a rescuer illegally save the life of a human being, born or 

unborn, from an assault, and be legally and morally justified by the defence of necessity?43 

63. The defences of necessity and s. 37(1) are opposite sides of the same coin. Was the 

Applicant lawfully allowed to intervene to prevent an imminent fatal assault and lawfully placed 

unborn human beings under her protection? Since the Crown did not meet its burden to prove 

beyond a reasonable doubt that the Applicant was disentitled to these defences, and that there is 

 
40 R. v. Ruzic, 2001 SCC 24 at para. 47. 
41 R. v. Johnson 1904 CarswellOnt 118 at para. 6-7; (1904) 8 C.C.C. 123 at 129 per Boyd J.; R. v. 
Fetzer (1900), 19 N.Z.L.R. 438, p. 443. 
42 R. v. Latimer, 2001 SCC 1 at para. 42. 
43 R. v. Ruzic, 2001 SCC 24 at para. 87-90. 
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no evidence that unborn children are anything other than human beings, was she entitled to an 

acquittal? 

PART IV – SUBMISSION ON COSTS 

64. The Applicant respectfully requests costs of this application to be granted in the cause.

PART V – ORDERS SOUGHT 

65. The Applicant requests that Leave be granted, with costs in the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 11th day of November, 2020 

_________________________ 

Charles I. M. Lugosi 
Counsel for the Applicant 
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A. I - I don't know if - immediately it doesn't

appear to be the case, but perhaps - perhaps down the road 

hopefully. 

Q. You heard evidence in this trial...

A. H'mm, h'mm.

Q. ...that you made people distraught, crying,

emotionally upset? 

A. H'mm, h'mm.

Q. Do you have a response to that?

A.  H'mm, h'mm.  Well, I didn't see - I didn't see 

people getting really upset.  I didn't - I don't recall seeing 

anyone crying, but it wouldn't surprise me if some people would 

be crying because maybe the reality of what they were going to do 

started to dawn on them. 

Q. You heard that people had to be given extra

medication? 

A. H'mm, h'mm.

Q. Procedures were delayed?

A. Yes.

Q. Staff weren't doing their normal duties?

A. Yes.

Q. Do you accept that's what happened?

A. Well, I accept that staff couldn't continue

with the regular day while I was there because they were doing 

other things because of my presence, and so I accept that there 

was some disruption. 

Q. Did you interfere with the business of the

abortion clinic? 

A. I - I believe that I did.
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Q.  Did you intend to do so? 

A.  Yes. 

Q.  Why? 

A.  Because the object of the business is to abort 

human beings. 

Q.  Did you intend to make the patients upset? 

A.  No. 

Q.  Why not? 

A.  My goal isn't to make them upset.  My goal is 

to speak the truth. 

Q.  In your mind, did you have any choice as to 

your actions that day? 

A.  Yes.  I could have chosen to - chosen not to 

think of the babies who were about to be killed. 

Q.  Or? 

A.  Pardon? 

Q.  Or your other choice was? 

A.  Or I could have done many other things. 

Q.  Was it necessary for you to go into that 

abortion clinic that day? 

A.  It was necessary.  There was - there was no - 

to my knowledge there was no one else protecting them. 

Q.  Why not just leave it up to their mothers to 

make their own choice, and if their mothers chose not to protect 

the unborn human beings within them just leave it alone?  Why 

not? 

A.  H'mm, h'mm.  Well, I think you could look at 

that in any situation where vulnerable people are under the care 

of others.  You could say well about a child in a family home 
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A.  I was there for a short time, and I heard from 

my people. 

Q.  I just wondered when you use the word 'abuse' 

do you mean physical abuse or again just verbal? 

A.  Maybe - I was not there, I cannot tell you.  

Verbal abuse, I - I was there, I saw.  But physical, I didn't 

see.   

Q.  Okay.  So like -- 

A.  So, April was with her for a long time.  She 

know more about this than me. 

Q.  Okay.  So, “Don't kill your baby,” that would 

be like a verbal abuse? 

A.  Yes. 

Q.  But not physical abuse? 

A.  I think when you talk it's a verbal abuse. 

Q.  Yeah.  All right.  You said, “I personally 

entered the hallway and told her she had no right to assault 

individuals in such a way, and requested that she leave the 

premises immediately otherwise the police would be forced to 

remove her when they arrived.”  What do you mean to assault 

individual? 

A.  Verbal. 

Q.  You mean strictly verbal? 

A.  Verbal assault. 

Q.  When you say -- 

A.  Because of - yeah, because I saw that she was 

approaching my patient and following them, and telling them,... 

Q.  So -- 

A.  “...Don't kill your babies, don't do this, 

don't do that.”  That's for me verbal assault. 
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